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Rules and Regulations

Federal Register
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Wednesday, August 26, 2020

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 278 and 279
[FNS-2018-0021]
RIN 0584-AE63

Taking Administrative Actions Pending
Freedom of Information Act (FOIA)
Processing

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Supplemental Nutrition Assistance
Program (SNAP or Program) regulations
to ensure that retail food stores can no
longer use the Freedom of Information
Act (FOIA) process to delay FNS’
administrative actions to sanction a
retail food store for SNAP violations.
Under this rule, FNS will process FOIA
requests and FOIA appeals separately
from the administrative action for all
SNAP violations, as originally proposed.
The processing of FOIA requests and
appeals during the administrative and
judicial review process will have no
impact on when the agency can take
administrative action.

DATES: This rule is effective October 26,
2020 and will apply to any FOIA
request or appeal received by the agency
on or after the effective date.

FOR FURTHER INFORMATION CONTACT:
Vicky T. Robinson, Chief, Retailer
Management and Issuance Branch,
Retailer Policy and Management, 1320
Braddock Place, Alexandria, Virginia
22314, by phone at 703—305-2476, or by
email at vicky.robinson@usda.gov.

SUPPLEMENTARY INFORMATION:
Background
Current Process

SNAP regulations at 7 CFR 278.6
provide that retailers considered for a
sanction as a result of committing a

program violation will be charged with
those violations and have a full
opportunity to respond to FNS prior to
FNS’ making a final administrative
determination and applying the
sanction. After FNS issues a charge
letter to the store with detailed
information regarding the nature of the
violations, the firm has 10 days to
respond to the charge letter, orally or in
writing, with any information or
evidence that explains the activities that
led to the charges outlined in the letter.
FNS does not consider a FOIA action as
an official response to the charge letter.
However, if a firm files a FOIA request
after receiving a charge letter, FNS
currently interrupts the administrative
process, such as issuing a sanction
determination, while the agency
responds to the FOIA request. Even if
the firm submits a response to the
charge letter in addition to a FOIA
request, FNS delays the review of the
firm’s charge letter response until FNS
has responded to the FOIA request.

In the event that the firm appeals the
agency’s FOIA response, FNS again
delays administrative action while it
responds to the appeal. The FOIA
requires FNS to provide a response to
the initial request within 20 days of
receipt. The FOIA also requires FNS to
make a determination with respect to
any appeal within 20 days of receipt.
FNS is continually working to improve
the time it takes to process FOIA
requests and appeals and to reduce its
backlog. Today, however, firms
continue participating in SNAP and
redeeming benefits until the FOIA
actions are complete, regardless of the
seriousness of the charges originally
outlined in the charge letter or the fact
that the firm has not submitted a formal
response to the charges. Once responses
to the FOIA request and FOIA appeal
are complete, the agency renews
administrative proceedings by either (a)
reviewing the firm’s official response to
the charge letter if one has been
submitted, or (b) giving the firm another
10 days to provide an official response.

If the firm’s official response provides
documentation supporting its stance
relating to the charges outlined in the
charge letter, FNS considers this
documentation before issuing a notice of
determination. It is only on the issuance
of this notice of determination that FNS
may impose sanctions against a firm.

Holding SNAP administrative actions,
particularly the issuance of a notice of
determination, in abeyance throughout
the entire FOIA process has had a
serious impact on SNAP integrity
because FNS practice has enabled
violating firms to continue to participate
in SNAP during the FOIA process. From
Fiscal Year (FY) 2015 to FY 2018, 1,550
SNAP retail food stores submitted FOIA
requests to FNS after receiving a charge
letter. Of those retail food stores, 902
appealed the agency’s FOIA response.
These 1,550 firms collectively redeemed
over $266 million in SNAP benefits
while the FOIA actions were processed
(see Table 1).

Proposed Action

In the Notice of Proposed Rulemaking
(NPRM), FNS proposed to amend SNAP
regulations in order to process FOIA
requests and FOIA appeals separately
from administrative actions FNS takes
against retail food stores.

Summary of This Final Action

FNS adopts the NPRM as final. This
final rule will apply to any FOIA
request or appeal received by the agency
on or after the publication date. In the
final rule, FNS amends SNAP
regulations in order to process FOIA
requests and appeals separately from
administrative actions while a sanction
determination is made. In cases
warranting permanent disqualification,
the sanction is effective upon receipt of
the agency determination notice, in
accordance with statutory and
regulatory requirements.

This ensures firms that are found to
have committed the most egregious
Program violations, such as trafficking,
will be removed from the Program
expeditiously, as Congress intended
when it amended the Food and
Nutrition Act of 2008 (FNA) to add
requirements for permanent
disqualifications to be effective from the
date of receipt of the agency’s
determination notice.

The agency’s issuance of
determinations resulting in sanctions of
non-permanent disqualification will
become final and take effect 10 days
after the firm receives the determination
notice, unless the firm makes a timely
request for administrative review. If an
administrative appeal is filed in a non-
permanent disqualification case, the
final agency determination—rendered
after the administrative review has been
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completed—will take effect 30 days
after the date of delivery of the
determination notice to the firm. With
the exception of firms disqualified from
the Special Supplemental Nutrition
Program for Women, Infants, and
Children (WIC) and reciprocally
disqualified from SNAP, firms found to
have violated program rules will
continue to be afforded their full due
process opportunities for administrative
and judicial proceedings.

General Summary of Public Comments

During the sixty-day comment period,
which ended on April 22, 2019, FNS
received ten public comments in
response to the NPRM. Two comments
were from retailer associations that
stated they represent small businesses.
Two comments were from public
advocacy groups. One comment was
from a State government office and one
comment was received from an
independent office within the U.S.
Government’s Small Business
Administration. Four comments were
received from the general public, and
one of these was submitted on behalf of
three individuals. All public comments
can be viewed at https://
www.regulations.gov/docket?D=FNS-
2018-0021.

Three commenters expressed general
support for the NPRM and its intention
to make the administrative action
process more efficient. Two of these
commenters specifically identified the
ability of some retailers charged with
trafficking to continue accepting SNAP
benefits while an administrative action
is held in abeyance during the
processing of a FOIA request or appeal
as reason alone to promulgate a rule to
separate these two processes. Several
commenters opposed to the NPRM also
cited the importance of removing
retailers that traffic benefits, although
the commenters did not view the NPRM
as a step towards that general goal.

Seven commenters expressed
opposition to the NPRM, primarily
because of concerns about the impact on
retailers’ right to due process. Several of
these commenters asserted that FNS’
current administrative process makes
FOIA necessary, suggesting that FNS’
charge letter does not adequately
explain the nature of the charges, and
arguing the NPRM would take away the
only available option for retailers to gain
access to the evidence against them
prior to being sanctioned. Some
commenters also felt that the agency
should release more records when
responding to a FOIA request or during
administrative procedures before
judicial review. Some commenters
questioned the validity of FNS’

assertions in the NPRM regarding the
submission of extensive and complex
FOIA requests, and appeals that
repeatedly request information that has
been consistently denied in prior
requests, seemingly with the intention
of delaying FNS’ determination to
disqualify or impose a civil monetary
penalty against the firm. These
commenters stated that FNS must
provide a much clearer explanation,
based on actual data, for its decision to
separate the processing of FOIA actions
from administrative decision-making is
the correct course of action. Others
expressed concern that the NPRM could
create a disparate impact on small
businesses, including minority-owned
businesses and the communities they
serve. Commenters requested FNS offer
strategies to mitigate these potential
impacts.

The comment summary and analysis
in this preamble primarily focuses on
general comment themes and those
comments were considered in this final
rule.

Analysis of Comments

Charge Letter Content and Due Process
Considerations

Several commenters suggested that
FNS does not provide sufficient
information regarding violations when
charging retailers with such violations,
thereby hampering retailers’ due process
rights.

When FNS identifies a firm that
appears to have violated program rules,
the agency issues a charge letter
detailing the suspected violations, the
sanction(s) that may be imposed for
these violations, and the steps the firm
must take if it wishes to address the
charges before a determination is made
and sanctions go into effect. The statute
directs that the Secretary promulgate
regulations outlining the criteria by
which FNS may issue a charge letter on
the basis of evidence that may include
facts established through on-site
investigations (an “investigative case”),
inconsistent redemption data, or
evidence obtained through a transaction
report under an electronic benefit
transfer system (a ““data case”). Current
regulations at 7 CFR 278.6(b) outline the
charge letter process.

A data case is based on transaction
data for the firm obtained through the
SNAP Electronic Benefit Transfer (EBT)
system and is analyzed in relation to the
firm’s business model and operation.
For a data case, the charge letter
provides the firm with a list of
transactions that establish a clear and
repetitive pattern of unusual, irregular,
or inexplicable activity for the firm’s

business type. The charge letter
specifies the exact charge as well as the
sanction provided by regulation for that
violation. The charge letter also breaks
down the transaction information
further by the type of unusual activity,
such as multiple transactions made from
the same household accounts in a set
period of time, or transactions for
amounts inconsistent with observed
store food stock and firm records. The
information currently provided to the
firm in the charge letter includes:

¢ A description of the unusual
activity;

¢ the exact date and time of each
transaction;

e the terminal ID number for the
device used to conduct each transaction;

e the entry method of each
transaction (such as “swipe” or
“manual key entry of card number” at
the point-of-sale);

¢ the exact amount of each
transaction;

e the total number of transactions and
dollar amount for each type of unusual
activity; and

o the last four digits of the household
account number associated with each
transaction.

The charge letter also explains the
firm’s right to respond to the charges by
presenting evidence or explanation for
the unusual activity. The firm must
submit this response within 10 days of
receiving the charge letter, and may do
so orally or in writing. The charge letter
provides a name and phone number of
a specific FNS employee to contact
regarding this action and a mailing
address for any documentation that the
firm would like to submit in its defense.

For an investigative case, the charge
letter provides the firm with a redacted
copy of the investigator’s report. Only
information that would otherwise allow
firms to identify undercover
investigators is redacted. The report
contains information regarding
undercover visits to the retail food store
made by the investigator and describes
each visit in detail. The report indicates:

e The number of investigators;

e the number of visits;

e the start and end dates during
which the visits occurred;

¢ the number of visits that resulted in
a purchase that violated SNAP
regulations;

e the date of the transaction(s);

e the exact transaction amount(s);

e the amount of SNAP benefits
trafficked, if applicable; and

¢ the items purchased using SNAP
benefits, and whether the item was
eligible or ineligible.

As with the charge letter for a data
case, the investigative charge letter also
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explains the firm’s right to respond to
the charges by presenting evidence or
explanation for the transactions that
violated SNAP regulations. The firm
must submit its response to the charges
within 10 days of receiving the charge
letter, and may do so orally or in
writing. The charge letter provides a
name and phone number of a specific
FNS employee to contact, and a mailing
address for any documentation that the
firm would like to submit in its defense.

The agency disagrees with the
assertion that retailers’ due process
rights are hampered by a lack of
sufficient information regarding
violations provided in a charge letter.
When issuing a charge letter, FNS
provides a significant amount of
substantial information to a retail food
store in a clear and concise manner. As
explained above, a firm is provided with
data identifying exactly which
transactions are violations of SNAP
regulations or are suspicious, the basis
for FNS’ determination that those
transactions are violations of SNAP
regulations or are suspicious, and when
those transactions occurred. Finally, the
charge letter explains a firm’s
opportunity to respond to the charges by
presenting evidence or a rational
explanation for those transactions,
should it choose to do so.

FNS carefully considers a firm’s
response to the charge letter before
issuing a notice of determination. Firms
that ultimately receive an adverse
determination are afforded extensive
procedural protections through
administrative and judicial review.
Such firms may file a request for
administrative appeal within 10 days of
the date of delivery of the notice of
determination.

If the agency determination is upheld
in administrative review, FNS issues a
final administrative determination
informing the firm that the adverse
action will take effect 30 days from the
date of delivery of the notice—unless
the firm has been charged with a serious
offense warranting permanent
disqualification such as trafficking, in
which case the permanent
disqualification is already in effect as
required by statute. The firm is also
advised in the final administrative
determination that it has 30 days to
avail itself of the judicial review process
by filing a complaint against the United
States in Federal court.

Releasing Records

A few commenters suggested that FNS
could address the issue of lengthy
delays in administrative decision-
making by simply providing all of the
records related to the charges leveled

against a firm in the charge letter itself,
when responding to the FOIA request,
or during administrative review
proceedings. As noted above, FNS
already provides extensive data and
details regarding suspected violations in
the administrative process.

The FOIA (5 U.S.C. 552) provides the
public the right to request access to
records from a Federal agency. Federal
agencies are required to disclose any
agency records requested under the
FOIA unless they fall under one of nine
exemptions which protect interests such
as personal privacy, national security,
and law enforcement. FNS exercises
caution and due diligence when
deciding whether to release a record in
response to a FOIA request. For
example, 5 U.S.C. 552(b)(7)(E) protects
from disclosure information which
“would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or that
would disclose guidelines for law
enforcement investigations or
prosecutions if such disclosure could
reasonably be expected to risk
circumvention of the law. . . .”” Under
this exemption, FNS does not disclose
information that would publicly reveal
methods used in analyzing data or in
conducting an on-site investigation, as
such information would make it
possible for a retail food store to modify
its activity in the future to avoid
detection. Failing to protect this
information from disclosure under FOIA
would jeopardize FNS’ ability to
identify and investigate firms that are
violating program rules.

The release of agency records of such
a sensitive nature under administrative
review proceedings would likewise
jeopardize the agency’s ability to
investigate firms. However, if, after the
agency’s findings and ruling, the firm
still takes issue with FNS’
determination, judicial review is an
available option. Under the discovery
process at judicial review, some of these
records may be released; however, these
records are typically released under a
protective order that protects the
information from public view. Such a
protective order is not an option
available through the administrative
review process or FOIA.

In some instances, when a firm is
charged with violations, the firm
requests the SNAP sales of individual
stores that are similar to its store. FNS
protects individual retail food store
SNAP sales amounts (i.e., SNAP
redemptions) from disclosure under
FOIA exemption 4 (5 U.S.C. 552(b)(4)),
in accordance with a recent Supreme
Court decision and subsequently issued
Department of Justice guidance, both

detailed below. This FOIA exemption
protects from disclosure “trade secrets
and commercial or financial information
obtained from a person [that is]
privileged or confidential.”

Government

A decision by the Supreme Court on
June 24, 2019, in Food Marketing
Institute v. Argus Leader,* 139 S. Ct.
2356 (2019), addressed this exemption
and the meaning of “confidential.” The
Court held that, where commercial or
financial information is treated as
private by its owner and provided to the
Government under an assurance of
privacy, the information is considered
“confidential”” within the meaning of
FOIA exemption 4. Id. at 2366.

Following the Supreme Court
decision, the Department of Justice
(DOYJ) issued guidance 2 to USDA that
the agency will follow when processing
FOIA requests for SNAP data of this
nature. The first step will be for the
agency to determine whether the
information requested is customarily
kept private or closely-held by the
submitter of the information. If yes, the
second step is to determine whether the
agency provided an express or implied
assurance of confidentiality when the
information was shared with the
Government. If so, the information is
confidential under exemption 4. This
information, and other information
provided to the agency by firms, may
also fall under FOIA exemptions 3 and
6. These exemptions permit
withholding of information prohibited
from disclosure by a Federal statute and
when the disclosure would constitute a
clearly unwarranted invasion of
personal privacy, respectively.

Because the Supreme Court has held
that individual store data submitted to
the agency is protected by Exemption 4,
the agency may not release such data in
response to a FOIA request. See id. at
2363 (noting that such data is provided
by individual stores to USDA under a
regulatory provision promising
confidentiality and therefore is not
subject to disclosure under Exemption
4).

One commenter suggested revamping
FNS’ current process of utilizing
Administrative Review Officers (AROs)
and replacing them with Administrative
Law Judges (ALJs), with the reasoning
that AL]Js have considerably more
authority to convene evidentiary
hearings and discovery proceedings.

1The Food Marketing Institute is a trade group
representing grocery retailers, many of whom
accept SNAP benefits, which argued store-level
redemption data should be considered confidential.

2Exemption 4 after the Supreme Court’s Ruling
in Food Marketing Institute v. Argus Leader Media.
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Such an organizational change within
the Department of Agriculture is not
germane to this rulemaking as it is
outside the scope of what was proposed
and has no bearing on the processing of
FOIA requests and appeals. As noted,
discovery is a process that is already
available to firms that remain aggrieved
by an agency administrative action and
choose to pursue judicial review.

Some commenters expressed concern
that providing full access to records
only during discovery proceedings at
the judicial review stage is not a
financially viable option for small retail
food stores that are unlikely to pursue
court proceedings. Congress recognized
the need for a robust administrative due
process when retailers are charged with
program violations, which provides for
stores of any size to present evidence if
they disagree with the agency’s
determination. In most cases, retailers
are allowed to continue accepting SNAP
benefits until after the final
administrative determination is
rendered, and multiple opportunities for
retailers to rebut charges and
administratively appeal agency
determinations are provided by statute
and regulation. The statue is clear,
however, that when it comes to serious
offenses warranting permanent
disqualification, the disqualification
must go into effect on the date of receipt
of the notice of disqualification 7 U.S.C.
2023(a)(18). The FNS administrative
due process is aligned with the FNA,
and this rule ensures that the agency is
in full compliance with its statutory
mandate to expeditiously remove stores
that have committed serious violations
from the Program.

Using FOIA To Delay FNS’
Administrative Actions

Some commenters expressed concern
with the alleged lack of support
provided in the NPRM regarding FNS’
statement that attorneys for some firms
submit extensive and complex FOIA
requests and appeals, and repeatedly
request information that has been
consistently denied when requested
through FOIA. Commenters questioned
FNS’ concerns that the seeming
intention of the attorneys was delaying
FNS’ final determination to disqualify
or impose a civil money penalty against
the respective firm.

As is evident in agency FOIA logs,? a
small cadre of attorneys regularly
request FOIA information regarding
SNAP firms. These attorneys often
submit standard requests for
information on behalf of one firm,

3FNS FOIA logs: https://www.fns.usda.gov/foia/
electronic-reading-room.

receive a response from FNS protecting
particular information under FOIA
exemptions, and subsequently and
repeatedly send equivalent requests on
behalf of other firms. By law, the agency
is obligated to respond to each of these
FOIA requests individually. Under
current practice, the agency delays the
respective administrative action while
responding to each of the FOIA
requests. In many instances, these
attorneys go on to file appeals for firm
after firm seeking the release of
information that was previously denied
under FOIA (e.g., a request for the name
of an undercover investigator or
confidential informant), or information
that is of a completely different nature
than the original request. These requests
cause unnecessary delays in issuing a
determination notice to the firm, as is
evidenced by the data that follows.

From Fiscal Year (FY) 2015 to FY
2018, FNS issued close to 12,000 charge
letters. Firms that did not file a FOIA
request after receiving a charge letter
had their notice of determination
issued, on average, approximately six
weeks later. The 1,550 firms that did file
a FOIA request after receiving a charge
letter were able to redeem benefits for
an average of eight weeks before the
agency could respond to the FOIA
request. Of those, the 902 firms that
then appealed the agency’s FOIA
response, however, were able to redeem
benefits for an average of eighty weeks
before final action could be taken on
their respective cases.

This final rule will improve program
integrity and reduce final action
timeframes significantly by preventing a
FOIA request and appeal from delaying
administrative actions and allowing the
agency to take timely action against
firms that have been determined to have
committed Program violations. This rule
does not affect the right of firms charged
with program violations to request
information from FNS through FOIA
and utilize the information provided by
the agency in their case.

Mitigating Impact on the Populations
Served by Small Retail Food Stores
Who May Be Impacted by This Rule

A few commenters expressed a
general concern about the impact that
removing a retail food store from the
Program may have on the population
served by that particular store. SNAP
regulations provide for a retail food
store to pay a civil monetary penalty
(CMP) in lieu of a time-limited or ‘term
disqualification sanction when the
agency determines that sanctioning the
firm by removing it from the Program
would cause hardship to participants.
The charge letter describes this option

’

and also informs the retailer of the CMP
amount it would have to pay if
determined to be eligible.

A hardship CMP generally may not be
imposed in lieu of a permanent
disqualification, such as for trafficking
benefits. However, in certain
circumstances described in 7 CFR
278.6(i), it is possible for a trafficking
CMP to be imposed in these cases. For
example, if the firm timely submits to
FNS substantial evidence that
demonstrates that the firm had
established and implemented an
effective compliance policy and
program to prevent violations, a CMP, as
opposed to permanent disqualification,
may be warranted.

FNS understands the impact that
removing an authorized retail food store
for program violations, even
temporarily, may have on SNAP
participants. FNS provides ample
consideration to SNAP participants’
ability to access and purchase an
adequate variety of food items at other
SNAP-authorized retail food stores in an
area when making administrative
decisions. Firms impacted by this final
rule will be afforded all of the
appropriate considerations described
here.

Summary

As outlined in the rule, FNS will not
delay administrative actions based on
the receipt of FOIA requests. In cases
where a firm submits a FOIA request,
FNS will consider the firm’s official
response to the charge letter while
simultaneously processing the firm’s
FOIA request. On completing the review
of the firm’s official response to the
charges, FNS will issue a notice of
determination. A firm may then submit
additional information in support of its
position to FNS or the court as part of
its due process rights under
administrative appeal or judicial review,
including information provided by FNS’
response to a FOIA request.

If a firm receives an adverse notice of
determination for the most egregious
violations, such as trafficking, the
permanent disqualification sanction
shall go into effect on the firm’s receipt
of the notice of determination per
statute and regulation. In fiscal year
2018, of the 1,555 firms permanently
disqualified, 1,552 were determined to
have trafficked in SNAP benefits, two
(2) falsified information, and one (1)
was determined to have committed a
third-strike violation warranting
permanent disqualification.

Except for firms disqualified from
SNAP because they were disqualified
from the Special Supplemental
Nutrition Program for Women, Infants,
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and Children (WIC), which are not
subject to administrative review by
SNAP, firms will retain their right to
administrative and judicial review of
the determination made, in accordance
with 7 CFR part 279. If a firm receives
an adverse notice of determination for
non-permanent disqualification
violations, the sanctions outlined in the
notice will be implemented once the
firm has exhausted all due process
proceedings. Firms determined to have
committed offenses that warrant
permanent disqualification will be
permanently disqualified from the
Program on delivery of the notice of
determination. Through this final rule a
retail food store’s submission of a FOIA
request or appeal would have no impact
on when the agency takes
administrative action. To clarify that a
FOIA request or FOIA appeal is not a
response to a letter of charges or a
request for administrative review of the
notice of determination, and to ensure
that any request or appeal for records
under the FOIA does not delay the
effective date of the administrative
determination, FNS is amending
language at 7 CFR 278.6(p), 279.4(c),
and 279.6(b). Removing retail food
stores from the Program at the point
FNS has determined, based on the
evidence and a review of a firm’s charge
letter response (if provided), that a store
engaged in a serious offense warranting
permanent disqualification such as
trafficking, is aligned with the FNA and
helps ensure that the Program is
conducted with integrity. Firms
sanctioned for less serious, non-
permanent disqualification violations
will continue participating in SNAP,
pending the outcome of any due process
proceedings.

Procedural Matters
Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has been determined to be
significant. Accordingly, the rule has
been reviewed by the Office of
Management and Budget, in
conformance with Executive Order
12866.

Executive Order 13771

This final rule is considered neither
an E.O. 13771 regulatory action nor an
E.O. 13771 deregulatory action because
it results in no more than de minimis
costs.

Regulatory Impact Analysis

A regulatory impact analysis (RIA)
must be prepared for major rules with
economically significant effects ($100
million or more in any one year). USDA
does not anticipate this final rule is
likely to have an economic impact of
$100 million or more in any one year,
and therefore, does not meet the
definition of “economically significant”
under Executive Order 12866. The
changes in this final rule are not
anticipated to have any impacts on
SNAP participation or benefit issuance;
any costs or savings will be as the result
of changes that impact retailers who are
subject to sanctions as a result of failure
to comply with the Food and Nutrition
Act of 2008, as amended.

Economic Analysis of Processing FOIA
Requests and Appeals Separately From
Administrative Actions Against SNAP
Retailers

Overview of the Rule

The rule separates the process of
disqualifying or imposing fines on
retailers from the process of responding
to Freedom of Information Act (FOIA)
requests or appeals made by retailers.

Under current regulations, the process
is as follows:

e FNS issues a charge letter to a
retailer suspected of violating program
rules. The letter describes the
transactions that led to the charges and
the possible sanctions that may be
imposed as a result. Sanctions are not
actually imposed at this point.

e The retailer has 10 days to respond
to the charge letter.

e FNS examines evidence, including
any response from the retailer, to
determine whether the retailer violated
program rules. If FNS determines that
the retailer has violated program rules,
FNS issues a notice of determination to
the retailer, including a sanction if
applicable.

O For retailers determined to have
committed violations warranting
permanent disqualification, including
trafficking, the sanction takes effect on
receipt of the notice of determination.

¢ For non-permanent violations, the
firm may be temporarily disqualified
and/or pay a fine. These sanctions take
effect 10 days from receipt of the notice
of determination, unless a timely
request for an administrative review is
filed.

¢ The notice also informs retailers
that they have 10 days to request
administrative review. If the case
involves a permanent disqualification,
the retailer will be permanently
disqualified on receiving the initial
notice of determination and remain so
during the administrative review. If a
retailer files such a request in a non-
trafficking case, the sanctions are held
in abeyance while the review is
performed. Retailers have the
opportunity to provide additional
information in support of their position
in administrative review.

¢ FNS then makes a final
determination based on the
administrative review. If the retailer was
permanently disqualified on receiving
the original notice of determination and
remained as such during administrative
review, the permanent disqualification
remains in effect if the final
determination sustains the original
determination. If the final determination
is that the retailer committed non-
permanent violations, sanctions go into
effect 30 days after the final
determination.

¢ Retailers who disagree with FNS’
final determination may then file a
complaint against the United States to
obtain judicial review within 30 days.
Retailers may submit new information
to the reviewing court.

Retailers considered for
disqualification or imposition of a fine,
like any citizen or company, may
submit FOIA requests. Under current
practice, when a FOIA request is
submitted, FNS’ determination to
disqualify or impose a fine against the
firm is delayed until the agency has
responded to the FOIA. Retailers may
also appeal the agency’s FOIA response;
again, under current practice, the
determination is delayed until the
appeal is resolved. As noted elsewhere
in the rule, some firms have used the
FOIA and FOIA appeals process to stall
the imposition of sanctions. For
example, a lawyer who has handled
multiple FOIA requests asks for the
exact same information (such as the
name of the investigator) that has been
denied repeatedly in previous requests.
As a result, current practice has resulted
in a delay in taking administrative
actions against retailers for SNAP
violations. Although the timeframe for
making a determination is about 1.4
months when no FOIA request is made,
that timeframe is extended, sometimes
for 2 years or longer, when a FOIA/
FOIA appeal is requested.

Under the final rule, retailers will no
longer be able to use the FOIA process
to delay FNS’s administrative actions
for SNAP violations. FNS will no longer
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delay the determination until after the
FOIA request is processed. In instances
where violations warrant permanent
disqualification, the permanent
disqualification will go into effect
immediately on issuance of the notice of
determination. This is in keeping with
Congressional intent as specified at 7
U.S.C. 2023(a)(18). FOIA appeals will
continue to be handled separately and
in parallel with administrative due
process remedies that retailers may
pursue.

As a result of this change, firms found
to have committed program violations,
such as trafficking SNAP benefits, will
be removed from the Program on a
timelier basis. Firms that are determined
to have committed program violations
may avail themselves of administrative
review and subsequent judicial review;
sanctions for non-permanent violations
would be held in abeyance during these
additional proceedings as under current
practice.

Expected Impacts

In general, this final rule is expected
to result in earlier implementation of
sanctions against firms that violate
program rules. As noted previously,
there are no anticipated impacts on

SNAP participation or on SNAP benefit
issuance. Between FY 2015 and FY
2018, 1,550 retailers that were charged
with a violation submitted a FOIA
request, and more than half (902)
submitted a FOIA appeal.4 During the
time spent processing the FOIA request,
which averaged two months, these
retailers redeemed a total of more than
$44.25 million in SNAP. In addition,
firms that submitted FOIA appeals
continued to redeem SNAP benefits, on
average, for another 20 months, and
redeemed over $222.45 million over the
four-year period. In total, more than
$266.70 million was redeemed by stores
charged with violations during the time
spent processing FOIA requests and
appeals.

Under this final rule, these retailers
would not be able to use the FOIA
process to delay final adjudication and
thereby continue redeeming benefits.
This loss of revenue caused by speedier
disqualifications, and the subsequent
inability to accept SNAP benefits, may
result in some of these firms going out
of business because of their violations.

Between FY 2015 and FY 2018, 272
retailers that were charged with non-
permanent violations submitted a FOIA
request. For these retailers, sanctions

ranged from fines to term
disqualification (temporary for a period
of 6 months or more). Under this final
rule, those firms would now see their
sanctions implemented sooner than
under current practice. However,
because of the small number of retailers
involved, the annual impact of imposing
the sanctions earlier will be minor.
There will be no permanent dollar loss
of benefits for these retailers as the
sanctions themselves are unchanged.
These changes may also result in fewer
retailers submitting FOIA requests/
appeals as a delaying tactic, which will
reduce the amount of time the agency
devotes to responding to these requests.
As is the case under current rules,
SNAP participants will be able to
redeem their benefits at other
authorized retailers. When a firms’ non-
permanent disqualification would cause
a hardship to SNAP households because
of limited food access, FNS may impose
a fine in lieu of the non-permanent
disqualification. Therefore, there is
minimal impact on SNAP participants
and the overall economy. There also is
no impact on State agencies, as
oversight of retailer operations is a
Federal function.

TABLE 1—FY 2015-FY 2018 FOIA AND BENEFIT REDEMPTION DATA FOR FIRMS ISSUED CHARGE LETTERS

Dollars Dollars
FOIA FOIA between FOIA | between FOIA
Charge letter group and FY requests and appeals and
requests appeals agency agency
response response
FY15:
Permanent Disqualification ...........cccccooiiiiiiiiiieiie e 222 105 $10,961,362 $42,000,992
Non-Permanent Disqualification ..........cccocoieiiiiiiiiiiieee e 30 8 3,313,239 3,005,438
FY16:
Permanent Disqualification ...........ccoouiiiiiiiiiiiiceee e 288 175 8,283,318 62,570,560
Non-permanent Disqualification ............ccoceeiieiiiinii e 40 18 2,162,874 6,371,363
FY17:
Permanent DisqualifiCation ...........ccoocueeeiiiiieiiiiie e 349 211 10,062,273 47,128,737
Non-permanent Disqualification ..........ccooceeiiiiiiiiiiie e 92 38 1,001,022 6,853,157
FY 18:
Permanent Disqualification ...........cccoouiiiiiiiiiiiic e 419 289 6,136,318 46,114,839
Non-permanent Disqualification 110 58 2,334,029 8,401,981
Sub-Totals:
Permanent Disqualification ...........ccceoiiiiiiniiieiee e 1,278 780 35,443,271 197,815,128
Non-permanent Disqualification ...........cccccoiiiiiiniiieee e 272 122 8,811,164 24,631,939
Totals (Permanent and Non-permanent Disqualification) .................. 1,550 902 44,254,435 222,447,067
Total $ redeemed during FOIA Actions (Permanent Disqualification) | .......cccccoeevees | eovvvienieninices | evveereneeneeeceneens 233,258,399
Total $ redeemed during FOIA Actions (Non-permanent Disquali-
L1107 11T ) o U RS B SSUR RS 33,443,103
Total $ redeemed during FOIA Actions (Permanent and Non-per-
manent DisqQUAlifiCatioN .........ccoooiiiiiiiee e sree s | eeesreeesneeeenne | eeeesreeesneees | eenreeesseeeennneeeanns 266,701,502

Source: USDA administrative data.

4USDA administrative data.
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Alternatives

As discussed in the preamble of this
rule, several commenters suggested
alternative approaches to specific rule
provisions. One such suggested
alternative was that FNS provide all of
the records related to the charges
leveled against a firm in the charge
letter, in order to reduce the delay in
decision making resulting from FOIA
requests and appeals. The agency is not
adopting this suggestion for the
following reasons. First, as described in
the preamble, the agency believes that
the charge letter already provides
extensive information regarding the
basis of the charges. Second, certain
information is protected from disclosure
under Federal law, including
information that would reveal methods
used in analyzing data or in conducting
an on-site investigation, and therefore it
would not be appropriate to include in
the charge letter.

The agency also considered allowing
retailers determined to have committed
a program violation that warranted non-
permanent disqualification to hold the
determination in abeyance pending the
outcome of the FOIA response, but not

any subsequent FOIA appeal. However,
allowing firms that have been
disqualified to remain on the Program
pending outcome of the initial FOIA
response would negate the purpose of
this rule, which is to separate FNS’
administrative action from the FOIA
process. As previously stated, firms
found to have violated program rules
will continue to be afforded their full
due process opportunities for
administrative and judicial proceedings.
As such, FNS is not adopting this
alternative.

No consideration was given in
allowing retailers determined to have
committed the most egregious
violations, such as trafficking, to
continue to participate in SNAP, as
doing so would not only negate the
purpose of this rule, but negatively
impact program integrity, add costs
associated as provided in the
aforementioned Economic Analysis, and
not conform with Congressional intent
to remove egregious violators
expeditiously. The processing of FOIA
requests and appeals during the
administrative and judicial review
process will now have no impact on

when the agency can take
administrative action.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires Agencies to
analyze the impact of rulemaking on
small entities and consider alternatives
that would minimize any significant
impacts on a substantial number of
small entities. Pursuant to that review,
it has been certified that this rule would
not have a significant impact on a
substantial number of small entities.

This rule regulates all SNAP-
authorized retailers, not just those stores
that are likely to fall under the Small
Business Administration gross sales
threshold to qualify as a small business
for Federal Government programs.
Small retailers (defined as small or
medium-sized grocery stores,
convenience stores, combination stores,
specialty stores, and other retailers, but
not supermarkets, super stores, or large
groceries) represent 82 percent of all
SNAP retailers. However, among these
small retailers, SNAP redemptions
accounted for less than one percent of
all their retail sales in 2018.

TABLE 2—RETAIL REVENUE AND REDEMPTIONS FOR SMALL SNAP-AUTHORIZED RETAILERS, BY RETAILER TYPE IN 2018

Average Percent of

Retailer type Nusqéeg; of r:t;ﬁrsglees redemption sales from

amount redemptions
ST 0F= LI T =Y S 11,331 $349,672 $60,512 17.3
Medium Grocery .... 8,788 991,028 317,308 13.6
CONVENIENCE STOTE ...eouiiiieiiiiieie ettt sttt sn et enee e enee s 115,456 $3,636,610 $28,294 0.8
Combination Retailer . 58,785 14,456,598 56,660 0.4
SPECIAIY STOME ...t e 7,792 2,987,973 82,791 2.8
Other RELAIBT .....c.eeieieeeee e 8,181 4,250,786 12,217 0.3
(O Y = 1IN =T - Vo L= PRSP 210,333 6,236,404 43,791 0.7

While all SNAP-authorized retailers
are covered by this rule, the number of
small businesses directly affected by
this rule is expected to be small. This
final rule only impacts those retail food
stores that are charged with program
violations, such as trafficking of
benefits, and that submit FOIA actions
to challenge penalties. Between 2015
and 2018, 7,235 firms were charged
with trafficking; 7,230 were small
retailers. Another 3,697 were charged
with other violations; 3,663 were small
retailers. During this four-year period,
1,550 of these firms submitted FOIA
requests, averaging 388 per year, less
than one-fifth of a percent of all SNAP-
authorized retailers that are classified as
small.

These firms had average annual
redemptions of $170,000 and average
annual revenue of $516,000, so their

SNAP redemptions represented about a
third of total revenue. Under this rule,
retailers will experience a loss of
revenue once the disqualification
determination goes into effect. Revenue
loss may result from lost SNAP sales as
well as from reduced sales of items that,
while not eligible for purchase using
SNAP funds, were typically purchased
in the same transaction using another
tender type. USDA does not have data
necessary to quantify the impact of this
rule on revenue resulting from reduced
non-SNAP purchases, only the impact
on revenue resulting from lost SNAP
purchases. While this impact would be
significant for those affected, the
number of affected retailers is not
substantial: In an average year only 0.18

percent ® of all SNAP-authorized small
retailers submit FOIA requests after
being charged with trafficking or
another violation.
FNS also considered if the revenue
lost from disqualification was large
enough for the firm to exit the Program,
and related economic impact. Of the
2,982 small firms temporarily
disqualified between 2015 and 2018,
FNS estimates that approximately 215
firms in an average year did not return
to the Program. This represents .1
percent of all SNAP-authorized small
retailers impacted for the period. For

firms that are permanently disqualified,
the intent is for the firms to remain off

of the Program, so FNS has little data to
indicate whether those stores remain in

5Calculated as 388 stores submitting FOIA
requests in an average year divided by 210,333
small authorized SNAP retailers.
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business after being removed from
SNAP. However, in about one-third of
these cases (representing 0.2 percent of
authorized small retailers), firms were
authorized to participate in SNAP under
new ownership at the same location for

this time period, which may be

indicative that the penalized stores went

out of business, but cannot be tied
directly to the firm’s permanent
disqualification from SNAP. Because
the number of stores is quite small, and

because this rule is expected to result in
penalties being applied sooner (but not
expected to change the determination or
penalty), FNS estimates that regardless
of length of disqualification, the overall
economic impact would be minimal.

TABLE 3—FIRMS CHARGED WITH VIOLATIONS, ANNUAL AVERAGE 2015-2018

Submitting FOIA requests

Average no. months Between FOIA Request and Agency Response ..

Average Redemption between FOIA Request & Agency Response
Average Annual Redemption, Firms Submitted FOIA Request
Average Annual Revenue, Firms Submitted FOIA Request

Redemptions as a Percentage of Revenue
Submitting FOIA Appeals

Average no. months Between FOIA Request and Agency Response ..
Average Redemption between FOIA Request & Agency Response
Average Annual Redemption, Firms Submitted FOIA Appeal
Average Annual Revenue, Firms Submitted FOIA Appeal

Redemptions as a Percentage of Revenue

388
...... 2
$28,629
$171,773
$515,855
33.3%

In its comments on the NPRM, the
Small Business Administration’s Office
of Advocacy (the “Office”) raised
additional concerns on behalf of small
businesses. First, the Office is
concerned about the basis of the
determination of whether a retailer has
violated SNAP rules. Some retailers
have argued that they need to submit
FOIA requests to better understand the
charges against them. However, as
described in more detail in the
preamble, the charge letter details the
suspected violations, the sanction(s)
that may be imposed for these
violations, and the steps that the firm
must take if it wishes to challenge the
charges. By regulation, FNS may issue a
charge letter on the basis of evidence
from an on-site investigation,
inconsistent redemption data, or
evidence obtained through electronic
benefit system (EBT) transactions. EBT
transactions are reviewed in relation to
the store operation (including, but not
limited to, size, inventory, sales
practices). Firms are told in writing
exactly which transactions are
suspicious, when these transactions
occurred, and why they are suspicious.
Firms are given the opportunity to
respond to these charges, and FNS
carefully considers their official
response before issuing a notice of
determination. Even then, firms can file
requests for administrative appeal and,
if the determination is upheld, file a
complaint through the judicial process.

The Office’s final concern is that
small businesses will be forced to
expend large sums of money seeking
judicial review of the FNS
determination. As noted above and
elsewhere in the preamble of this rule,
retailers will continue to be afforded
their full due process opportunities for

administrative and judicial proceedings
as under current statute and regulations.
Therefore, the Department does not
believe that the proposed changes to the
FOIA process will result in a change in
the number of firms pursuing a judicial
review.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures by State, local or
tribal governments, in the aggregate, or
the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, Section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the most cost
effective or least burdensome alternative
that achieves the objectives of the rule.

This final rule does not contain
Federal mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local and tribal governments or
the private sector of $100 million or
more in any one year. Thus, the rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 12372

The Supplemental Nutrition
Assistance Program is listed in the
Catalog of Federal Domestic Assistance
under Number 10.551 and is not subject
to Executive Order 12372, which

requires intergovernmental consultation
with State and local officials.

Federalism Summary Impact Statement

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under Section
(6)(b)(2)(B) of Executive Order 13132.

The Department has considered the
impact of this rule on State and local
governments and has determined that
this rule does not have federalism
implications. Therefore, under section
6(b) of the Executive Order, a federalism
summary is not required.

Executive Order 12988, Civil Justice
Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full and timely
implementation. This rule is not
intended to have retroactive effects
unless so specified in the Effective Dates
paragraph of the final rule. Before any
judicial challenge to the provisions of
the final rule, all applicable
administrative procedures must be
exhausted.

Civil Rights Impact Analysis

FNS has reviewed the final rule, in
accordance with the Department
Regulation 4300-004, “Civil Rights
Impact Analysis” to identify and
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address any major civil rights impacts
the final rule might have on minorities,
women, and persons with disabilities.
The promulgation of this final rule may
impact a small percentage of small retail
food stores and the SNAP customers
who usually shop at those stores,
however the mitigation strategies
outlined in the CRIA provide
consideration to SNAP recipients’
ability to access and purchase an
adequate variety of food items at other
SNAP-authorized retail food stores in an
area when making administrative
decisions. Further, FNS will monitor
incoming complaints from retailers and
SNAP recipients to determine any civil
rights impact on protected groups due to
the final rule.

Executive Order 13175

Executive Order 13175 requires
Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

FNS holds regularly scheduled
consultations with Tribal Organizations
to discuss regulations. On August 15,
2018, February 14, 2019, and October
24, 2019, FNS consulted with Tribal
communities regarding the rule. These
sessions provided Tribal communities
the opportunity to address any concerns
related to the rule. Tribal communities
identified no issues regarding the rule.
FNS is unaware of any current Tribal
laws that could conflict with the final
rule.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chap. 35; 5 CFR 1320)
requires the Office of Management and
Budget (OMB) to approve all collections
of information by a Federal agency
before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current valid OMB control
number. This rule does not contain
information collection requirements
subject to approval by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995.

E-Government Act Compliance

The Department is committed to
complying with the E-Government Act,
to promote the use of the internet and

other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

List of Subjects
7 CFR Part 278

Participation of Retail Food Stores,
Wholesale Food Concerns and Insured
Financial Institutions.

7 CFR Part 279

Administrative and Judicial Review—
Food Retailers and Food Wholesalers.

Accordingly, 7 CFR parts 278 and 279
are amended as follows:

PART 278—PARTICIPATION OF
RETAIL FOOD STORES, WHOLESALE
FOOD CONCERNS AND INSURED
FINANCIAL INSTITUTIONS

m 1. The authority citation for part 278
continues to read as follows:

Authority: 7 U.S.C. 2011-2036.

m 2.In § 278.6, add paragraph (p) to read
as follows:

§278.6 Disqualification of retail food
stores and wholesale food concerns, and
imposition of civil money penalties in lieu
of disqualifications.

* * * * *

(p) Freedom of Information Act
(FOIA) requests and appeals. A FOIA
request or appeal for records shall not
delay or prohibit FNS from making a
determination regarding disqualification
or penalty against a firm under
paragraphs (c) and (d) of this section, or
delay the effective date of a
disqualification or penalty listed in
paragraph (e) of this section.

PART 279—ADMINISTRATIVE AND
JUDICIAL REVIEW—FOOD RETAILERS
AND FOOD WHOLESALERS

m 3. The authority citation for part 279
continues to read as follows:

Authority: 7 U.S.C. 2011-2036.

m 4.In § 279.4, amend paragraph (c) by:
m a. Adding a new second sentence; and
m b. Removing the words “However,
no” in the last sentence and adding in
its place the word ‘“No”.

The addition reads as follows:

§279.4 Action upon receipt of a request
for review.
* * * * *

(c) * * * Additionally, FNS may not
grant extensions of time or hold the
administrative review process in
abeyance solely on the basis of a
pending FOIA request or appeal. * * *

m 5.In § 279.6, amend paragraph (b) by:

m a. Adding a new second sentence; and
m b. Removing the words “However,
no” in the last sentence and adding in
its place the word “No”.

The addition reads as follows:

§279.6 Legal advice and extensions of
time.
* * * * *

(b) * * * Additionally, the designated
reviewer may not grant extensions of
time or hold the administrative review
process in abeyance solely on the basis
of a pending FOIA request or appeal.

Stephen L. Censky,

Deputy Secretary, Food, Nutrition, and
Consumer Services.

[FR Doc. 2020-18701 Filed 8—25—20; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 570

[Docket No. FR-6208—N-01]

Section 108 Loan Guarantee Program:
Announcement of Fee To Cover Credit
Subsidy Costs for FY 2021

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Announcement of fee.

SUMMARY: This document announces the
fee that HUD will collect from
borrowers of loans guaranteed under
HUD’s Section 108 Loan Guarantee
Program (Section 108 Program) to offset
the credit subsidy costs of the
guaranteed loans pursuant to
commitments awarded in Fiscal Year
2021.

DATES: Applicability date: October 1,
2020.

FOR FURTHER INFORMATION CONTACT: Paul
Webster, Director, Financial
Management Division, Office of Block
Grant Assistance, Office of Community
Planning and Development, U.S.
Department of Housing and Urban
Development, 451 7th Street SW, Room
7282, Washington, DC 20410; telephone
number 202—-402—-4563 (this is not a toll-
free number). Individuals with speech
or hearing impairments may access this
number through TTY by calling the toll-
free Federal Relay Service at 800-877—
8339. FAX inquiries (but not comments)
may be sent to Mr. Webster at 202—-708—
1798 (this is not a toll-free number).

SUPPLEMENTARY INFORMATION:
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I. Background

The Transportation, Housing and
Urban Development, and Related
Agencies Appropriations Act, 2015
(division K of Pub. L. 113-235,
approved December 16, 2014) (2015
Appropriations Act) provided that ‘“‘the
Secretary shall collect fees from
borrowers . . .toresultin a credit
subsidy cost of zero for guaranteeing”
Section 108 loans. Identical language
was continued or included in the
Department’s continuing resolutions
and appropriations acts authorizing
HUD to issue Section 108 loan
guarantees during Fiscal Years (FYs)
2016, 2017, 2018, 2019, and 2020. The
Fiscal Year (FY) 2021 HUD
appropriations bill under
consideration ! also has identical
language regarding the fees and credit
subsidy cost for the Section 108
Program.

On November 3, 2015, HUD
published a final rule (80 FR 67626) that
amended the Section 108 Program
regulations at 24 CFR part 570 to
establish additional procedures,
including procedures for announcing
the amount of the fee each fiscal year
when HUD is required to offset the
credit subsidy costs to the Federal
Government to guarantee Section 108
loans. For FYs 2016, 2017, 2018, 2019,
and 2020 HUD published notifications
to set the fees.2

II. FY 2021 Fee: 2.15 Percent of the
Principal Amount of the Loan

This document sets the fee for Section
108 loan disbursements under loan
guarantee commitments awarded for FY
2021 at 2.15 percent of the principal
amount of the loan. HUD will collect
this fee from borrowers of loans
guaranteed under the Section 108
Program to offset the credit subsidy
costs of the guaranteed loans pursuant
to commitments awarded in FY 2021.
For this fee announcement, HUD is not
changing the underlying assumptions or
creating new considerations for
borrowers. The calculation of the FY
2021 fee uses a similar calculation
model as the FY 2016, FY 2017, FY
2018, FY 2019, and FY 2020 fee
notifications, but incorporates updated
information regarding the composition
of the Section 108 portfolio and the
timing of the estimated future cash
flows for defaults and recoveries. The
calculation of the fee is also affected by

1Title I of H.R. 7616, 116th Cong., under the
heading “Community Development Loan
Guarantees Program Account.”

280 FR 67634 (November 3, 2015), 81 FR 68297
(October 4, 2016), 82 FR 44518 (September 25,
2017), 83 FR 50257 (October 5, 2018), and 84 FR
35299 (July 23, 2019) respectively.

the discount rates required to be used by
HUD when calculating the present value
of the future cash flows as part of the
Federal budget process.

As described in 24 CFR 570.712(b),
HUD’s credit subsidy calculation is
based on the amount required to reduce
the credit subsidy cost to the Federal
Government associated with making a
Section 108 loan guarantee to the
amount established by applicable
appropriation acts. As a result, HUD’s
credit subsidy cost calculations
incorporated assumptions based on: (1)
Data on default frequency for municipal
debt where such debt is comparable to
loans in the Section 108 loan portfolio;
(2) data on recovery rates on collateral
security for comparable municipal debt;
(3) the expected composition of the
Section 108 portfolio by end users of the
guaranteed loan funds (e.g., third-party
borrowers and public entities); and (4)
other factors that HUD determined were
relevant to this calculation (e.g.,
assumptions as to loan disbursement
and repayment patterns).

Taking these factors into
consideration, HUD determined that the
fee for disbursements made under loan
guarantee commitments awarded in FY
2021 will be 2.15 percent, which will be
applied only at the time of loan
disbursements. Note that future
notifications may provide for a
combination of upfront and periodic
fees for loan guarantee commitments
awarded in future fiscal years but, if so,
will provide the public an opportunity
to comment if appropriate under 24 CFR
570.712(b)(2).

The expected cost of a Section 108
loan guarantee is difficult to estimate
using historical program data because
there have been no defaults in the
history of the program that required
HUD to invoke its full faith and credit
guarantee or use the credit subsidy
reserved each year for future losses.3
This is due to a variety of factors,
including the availability of Community
Development Block Grant (CDBG) funds
as security for HUD’s guarantee as
provided in 24 CFR 570.705(b). As
authorized by Section 108 of the
Housing and Community Development
Act of 1974, as amended (42 U.S.C.
5308), borrowers may make payments
on Section 108 loans using CDBG grant
funds. Borrowers may also make Section
108 loan payments from other
anticipated sources but continue to have
CDBG funds available should they

3U.S. Department of Housing and Urban

Development, Study of HUD’s Section 108 Loan
Guarantee Program, (prepared by Econometrica,
Inc. and The Urban Institute), September 2012, at
pages 73-74. This fact has not changed since the
issuance of this report.

encounter shortfalls in the anticipated
repayment source. Despite the
program’s history of no defaults, Federal
credit budgeting principles require that
the availability of CDBG funds to repay
the guaranteed loans cannot be assumed
in the development of the credit subsidy
cost estimate (see 80 FR 67629,
November 3, 2015). Thus, the estimate
must incorporate the risk that
alternative sources are used to repay the
guaranteed loan in lieu of CDBG funds,
and that those sources may be
insufficient. Based on the rate that
CDBG funds are used annually for
repayment of loan guarantees, HUD’s
calculation of the credit subsidy cost
must acknowledge the possibility of
future defaults if those CDBG funds
were not available. The fee of 2.15
percent of the principal amount of the
loan will offset the expected cost to the
Federal Government due to default,
financing costs, and other relevant
factors. To arrive at this measure, HUD
analyzed data on comparable municipal
debt over an extended period. The
estimated rate is based on the default
and recovery rates for general purpose
municipal debt and industrial
development bonds. The cumulative
default rates on industrial development
bonds were higher than the default rates
on general purpose municipal debt
during the period from which the data
were taken. These two subsectors of
municipal debt were chosen because
their purposes and loan terms most
closely resemble those of Section 108
guaranteed loans.

In this regard, Section 108 guaranteed
loans can be broken down into two
categories: (1) Loans that finance public
infrastructure and activities to support
subsidized housing (other than
financing new construction) and (2)
other development projects (e.g., retail,
commercial, industrial). The 2.15
percent fee was derived by weighting
the default and recovery data for general
purpose municipal debt and the data for
industrial development bonds according
to the expected composition of the
Section 108 portfolio by corresponding
project type. Based on the dollar amount
of Section 108 loan guarantee
commitments awarded from FY 2015
through FY 2019, HUD expects that 44
percent of the Section 108 portfolio will
be similar to general purpose municipal
debt and 56 percent of the portfolio will
be similar to industrial development
bonds. In setting the fee at 2.15 percent
of the principal amount of the
guaranteed loan, HUD expects that the
amount generated will fully offset the
cost to the Federal Government
associated with making guarantee
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commitments awarded in FY 2021. Note
that the FY 2021 fee represents a 0.15
percent increase from the FY 2020 fee
of 2.00 percent.

This document establishes a rate that
does not constitute a development
decision that affects the physical
condition of specific project areas or
building sites. Accordingly, under 24
CFR 50.19(c)(6), this document is
categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Dated: August 18, 2020.

John Gibbs,

Acting Assistant Secretary for Community
Planning and Development.

[FR Doc. 2020-18392 Filed 8-25-20; 8:45 am]
BILLING CODE P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4908

RIN 1212-AB49

Procedures for PBGC Guidance
Documents

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This final rule sets forth the
Pension Benefit Guaranty Corporation’s
(PBGC) procedures for issuing PBGC
guidance documents as required by an
Executive order entitled “Promoting the
Rule of Law Through Improved Agency
Guidance Documents.”

DATES: Effective date: This final rule is
effective on August 26, 2020.

FOR FURTHER INFORMATION CONTACT:
Hilary Duke (duke.hilary@pbgc.gov),
Assistant General Counsel for
Regulatory Affairs, Office of the General
Counsel, 1200 K Street NW,
Washington, DC 20005-4026, 202—-229—
3839; or Karen B. Levin (levin.karen@
pbgc.gov), Attorney, Regulatory Affairs
Division, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street NW, Washington, DC
20005—4026, 202—229-3559. TTY users
may call the Federal Relay service toll-
free at 800-877—-8339 and ask to be
connected to 202—-229-3559.

SUPPLEMENTARY INFORMATION:
Executive Summary

Purpose and Authority

This final rule adds to the Code of
Federal Regulations a new 29 CFR part
4908, which implements the
requirements of Executive Order (E.O.)

13891, ‘“Promoting the Rule of Law
Through Improved Agency Guidance
Documents.” * E.O. 13891 requires
agencies to set forth processes and
procedures for issuing guidance
documents.

PBGC’s legal authority for this action
comes from section 4002(b)(3) of the
Employee Retirement Income Security
Act of 1974 (ERISA), which authorizes
PBGC to issue regulations to carry out
the purposes of title IV of ERISA, and
from E.O. 13891.

Major Provisions

The final rule provides the following
procedures:

¢ Guidance documents will include
specified information, including a
statement that a guidance document
does not bind the public, and will be
posted at www.pbgc.gov/guidance.

o Significant guidance documents
will have a 30-day public notice and
comment period, be reviewed by the
Office of Management and Budget
(OMB), and meet other requirements.

e Members of the public may request
withdrawal or modification of a
guidance document.

Background

On October 9, 2019, the President
issued Executive Order (E.O.) 13891,
“Promoting the Rule of Law Through
Improved Agency Guidance
Documents.” Central principles of E.O.
13891 are that the American public
should only be subject to binding rules
imposed through duly enacted statutes
or through regulations that are lawfully
promulgated, and that Americans
should have fair notice of any such
obligations. Section 4 of the order
directs that, “[w]ithin 300 days of the
date on which [the Office of
Management and Budget] issues an
implementing memorandum under
section 6 of this order, each agency
shall, consistent with applicable law,
finalize regulations, or amend existing
regulations as necessary, to set forth
processes and procedures for issuing
guidance documents.” On October 31,
2019, OMB issued OMB Memorandum
M-20-02,2 which provides agencies
with instructions for complying with
the requirements of E.O. 13891 (“OMB
Memo M—-20-02").

In accordance with OMB’s direction,
PBGC is amending title 29, chapter 40,
subchapter L of the Code of Federal

184 FR 55235 (October 9, 2019).

2M-20-02, Guidance Implementing Executive
Order 13891, Titled ‘“Promoting the Rule of Law
Through Improved Agency Guidance Documents”
(October 31, 2019) available at https://
www.whitehouse.gov/wp-content/uploads/2019/10/
M-20-02-Guidance-Memo.pdyf.

Regulations by adding a new part 4908,
“Procedures for PBGC Guidance
Documents.”” These new regulations
codify the requirements set forth in
section 4 of E.O. 13891.

Compliance With Rulemaking
Guidelines

This is a rule of “agency organization,
procedure or practice”” and is limited to
“‘agency organization, management, or
personnel matters.” The final rule
provides PBGC’s procedures for issuing
guidance documents. Accordingly, this
rule is exempt from notice and public
comment requirements under 5 U.S.C.
553(b) and the requirements of
Executive Order 12866 and Executive
Order 13771.3 Because no general notice
of proposed rulemaking is required, the
Regulatory Flexibility Act does not
apply to this rule. See 5 U.S.C. 601(2),
603, 605.

PBGC finds good cause exists for
making the additions set forth in this
final rule effective less than 30 days
after publication because the additions
support PBGC’s procedures for issuing
guidance documents in compliance
with the deadlines in E.O. 13891 and
OMB Memo M-20-02.

List of Subjects in 29 CFR Part 4908

Administrative practice and
procedure, Employee benefit plans,
Organization and functions
(Government agencies), Pension
insurance.

For the reasons given above, PBGC
amends title 29, chapter 40, subchapter
L of the Code of Federal Regulations by
adding part 4908 to read as follows:

PART 4908—PROCEDURES FOR
PBGC GUIDANCE DOCUMENTS

Sec.

4908.1 Purpose and scope.

4908.2 Definitions.

4908.3 Procedures for issuing guidance
documents.

4908.4 Procedures for issuing significant
guidance documents.

4908.5 Public access to guidance
documents.

4908.6 Procedures for requests from the
public to withdraw or modify a guidance
document.

Authority: 29 U.S.C. 1302(b)(3), E.O.
13891, 84 FR 55235, 3 CFR, 2019 Comp., p.
371.

§4908.1

This part provides general procedures
that apply to PBGC guidance
documents.

Purpose and scope.

3 See section 3(d)(3) of Executive Order 12866
and section 4(b) of Executive Order 13771.
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§4908.2 Definitions.

In addition to the terminology in part
4001 of this chapter, as used in this
part—Director means the Director of
PBGC.

Guidance document means an agency
statement of general applicability,
intended to have future effect on the
behavior of regulated parties, that sets
forth a policy on a statutory, regulatory,
or technical issue, or an interpretation
of a statute or regulation, but does not
include, for example, the following:

(1) Statements of specific
applicability, including advisory or
legal opinions directed to particular
parties about circumstance-specific
questions (e.g., case or investigatory
letters responding to complaints,
warning letters), notices regarding
particular locations or facilities (e.g.,
guidance pertaining to the use,
operation, or control of a Government
facility or property), and
correspondence with individual persons
or entities (e.g., congressional
correspondence or notices of violation),
except documents ostensibly directed to
a particular party but designed to guide
the conduct of the broader regulated
public;

(2) Statements that do not set forth a
policy on a statutory, regulatory, or
technical issue or an interpretation of a
statute or regulation, including speeches
and individual presentations, editorials,
media interviews, press materials, or
congressional testimony that do not set
forth for the first time a new regulatory
policy;

(3) Rules promulgated pursuant to
notice and comment under section 553
of title 5, United States Code, or similar
statutory provisions;

(4) Rules exempt from rulemaking
requirements under section 553(a) of
title 5, United States Code;

(5) Rules of agency organization,
procedure, or practice;

(6) Decisions of agency adjudications
under section 554 of title 5, United
States Code, or similar statutory
provisions;

(7) Internal guidance directed to the
issuing agency or other agencies that is
not intended to have substantial future
effect on the behavior of regulated
parties or the public;

(8) Legal briefs, other court filings, or
positions taken in litigation or
enforcement actions;

(9) Contract solicitations or awards; or

(10) Internal executive branch legal
advice or legal advisory opinions
addressed to executive branch officials.

OMB means the Office of Management
and Budget.

Significant guidance document means
a guidance document that may
reasonably be anticipated to:

(1) Lead to an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
of Executive Order 12866.

§4908.3 Procedures for issuing guidance
documents.

(a) Required elements of guidance
documents. A PBGC guidance document
will comply with all relevant statutes
and regulations and include, at a
minimum, all of the following:

(1) The term ‘“‘guidance;”

(2) Identification of PBGC as the
agency issuing the guidance document;
(3) Identification of the activities to
which and the persons to whom the

guidance document applies;

(4) The date of issuance;

(5) A statement if it is a revision to a
previously issued guidance document
and, if so, identification of the guidance
document that it replaces;

(6) The title of the guidance document
and a unique identification number;

(7) The citation to the statutory
provision or regulation (in Code of
Federal Regulations format) to which it
applies or which it interprets;

(8) A short summary of the subject
matter covered in the guidance
document at the top of the document;
and

(9) A prominent statement that “The
contents of this document do not have
the force and effect of law and are not
meant to bind the public in any way.
This document is intended only to
provide clarity to the public regarding
existing requirements under the law or
PBGC policies.” PBGC will modify the
statement to reflect when the guidance
document is authorized by law or
incorporated into a contract.

(b) Plain English requirement.
Guidance documents will be written in
plain English and avoid using
mandatory language, such as “‘shall,”
“must,” “required,” or “requirement,”
unless the language is describing an
established statutory or regulatory

requirement, is authorized by law, or is
addressed to PBGC staff and will not
foreclose PBGC’s consideration of
positions advanced by affected private
parties.

(c) Review and clearance
procedures—(1) In general. All guidance
documents proposed to be issued will
be reviewed and cleared by the General
Counsel, in consultation with the Chief
Policy Officer and the Director.

(2) OMB significance determination.
Before issuance, unless waived by OMB,
PBGC will send a guidance document to
OMB for it to determine whether the
guidance document is a significant
guidance document within the meaning
of Executive Order 13891. Requests for
waivers will be approved by the
Director.

(3) Nonsignificant guidance
documents. If OMB determines that a
guidance document is not a significant
guidance document, PBGC will post the
guidance document at www.pbgc.gov/
guidance.

(4) Significant guidance documents. If
OMB determines that a guidance
document is a significant guidance
document, PBGC will follow the
procedures in §4908.4.

§4908.4 Procedures for issuing significant
guidance documents.

(a) Procedures for proposed
significant guidance documents—(1) In
general. If OMB determines that a
guidance document is a significant
guidance document within the meaning
of Executive Order 13891, the
procedures in this section will apply
unless otherwise agreed to by OMB and
PBGC. PBGC will demonstrate to OMB
how a significant guidance document
complies with Executive Orders 12866,
13563, 13609, 13771, and 13777, as
applicable.

(2) OMB review. If requested by OMB,
PBGC will submit a proposed significant
guidance document to OMB for review
under Executive Order 12866 before
issuance.

(3) Notice and comment. Except when
PBGC for good cause finds that notice
and public comment are impracticable,
unnecessary, or contrary to the public
interest (and incorporates the finding
and a brief statement of reasons for the
finding into the significant guidance
document), PBGC will—

(i) Publish a notice in the Federal
Register announcing the availability of
a proposed significant guidance
document and a 30-day public notice
and comment period; and

(ii) Provide an electronic method for
the public to comment on the significant
guidance document.
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(b) Procedures for final significant
guidance documents—(1) In general.
PBGC will submit a final significant
guidance document to OMB for review
under Executive Order 12866 before
issuance.

(2) Response to comments. PBGC will
provide a public response to comments
on a proposed significant guidance
document either in a final significant
guidance document or in a companion
document that addresses major concerns
raised in comments.

(c) Issuance. All proposed and final
significant guidance documents will be
signed by the Director on a non-
delegable basis and posted at
www.pbgc.gov/guidance.

§4908.5 Public access to guidance
documents.

(a) In general. PBGC will maintain on
PBGC’s public website a single,
searchable, indexed database that
contains, or links to PBGC’s guidance
documents at www.pbgc.gov/guidance.
Any guidance document posted on the
database is final unless it is a proposed
significant guidance document under
§4908.4.

(b) Nonbinding effect. The database
described in paragraph (a) of this
section will state that guidance
documents do not have the force and
effect of law, unless expressly
authorized by statute or incorporated
into a contract and are not meant to
bind the public in any way.

(c) Rescinded guidance documents.
All guidance documents that are not
posted on the database described in
paragraph (a) of this section are
considered rescinded. PBGC will not
cite, use, or rely upon any guidance
document that is rescinded, except to
establish historical facts.

(d) Withdrawal. When PBGC
withdraws a guidance document, PBGC
will remove the hyperlink to the
guidance document from the database
and will clearly identify the guidance
document as withdrawn. The name,
title, unique identifier, and date of
withdrawal will be listed on the
database for at least one year after
withdrawal.

§4908.6 Procedures for requests from the
public to withdraw or modify a guidance
document.

(a) In general. A member of the public
may petition PBGC in writing for
withdrawal or modification of an
existing guidance document issued by
PBGC.

(b) Petition instructions. PBGC will
provide clear instructions on its website
regarding how to submit petitions for
withdrawal or modification of any

guidance document at www.pbgc.gov/
guidance. These instructions will
include an email address, a physical
mailing address for hard copy petitions,
and the office responsible for
coordinating responses to petitions.
PBGC will clearly identify the General
Counsel as the designated PBGC official
to whom petitions should be directed at
GuidanceComments@pbgc.gov.

(c) Contents of petition. A petition
must—

(1) Specify the petitioner’s name and
a means for PBGC to contact the
petitioner, such as an email address or
a mailing address;

(2) Identify the guidance document
that is the subject of the petition;

(3) Present any information and
arguments in support of the request for
withdrawal or modification of the
guidance document, including any
specific circumstances in which the
guidance document is incorrect or
obsolete; and

(4) Be directed to the designated
PBGC official.

(d) Response. In response to a
petition, the General Counsel, in
consultation with the Chief Policy
Officer and the Director, will determine
whether to withdraw, modify, or retain
a guidance document. PBGC will
respond to a petition promptly, but no
later than 90 days after receiving the
petition. If PBGC withdraws a guidance
document in response to a petition,
PBGC will follow the procedures in
§4908.5(d) and post a response to the
petition on its guidance database.

Issued in Washington, DC.
Gordon Hartogensis,

Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 2020-17952 Filed 8—-25-20; 8:45 am]
BILLING CODE 7709-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2018-0038; FRL-10011-32]

Inpyrfluxam; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of inpyrfluxam
in or on multiple commodities that are
identified and discussed later in this
document. Valent requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective
August 26, 2020. Objections and

requests for hearings must be received
on or before October 26, 2020, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0038, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
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regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2018-0038 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
October 26, 2020. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2018-0038, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of March 18,
2019 (84 FR 9735) (FRL-9989-90), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 7F8634) by Valent U.S.A.
LLC, 1600 Riviera Avenue, Suite 200,
Walnut Creek, CA 94596. The petition
requested that 40 CFR part 180 be

amended by establishing tolerances for
residues of the fungicide inpyrfluxam,
S-2399, in or on apple at 0.01 parts per
million (ppm); apple, wet pomace at
0.03 ppm; beet, sugar, dried pulp at 0.05
ppm; beet, sugar, molasses at 0.03 ppm;
beet, sugar, roots at 0.01 ppm; corn,
field, forage at 0.02 ppm; corn, field,
grain at 0.01 ppm; corn, field, stover at
0.02 ppm; corn, pop, grain at 0.01 ppm;
corn, pop, stover at 0.02 ppm; corn,
sweet, kernel plus cob with husks
removed at 0.01 ppm; peanut at 0.01
ppm; peanut, hay at 2.0 ppm; rice, grain
at 0.01 ppm; rice, bran at 0.02 ppm; rice,
hulls at 0.05 ppm; and soybean, seed at
0.01 ppm. That document referenced a
summary of the petition prepared by
Valent U.S.A. LLC, the registrant, which
is available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

In the Federal Register of May 8, 2020
(85 FR 27346) (FRL-10008-38), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 7F8634) by Valent U.S.A.
LLGC, 1600 Riviera Avenue, Suite 200,
Walnut Creek, CA 94596. The petition
requested that 40 CFR part 180 be
amended by establishing tolerances for
residues of the fungicide inpyrfluxam,
5-2399, in or on corn, sweet, stover at
0.02 ppm; corn, sweet, forage at 0.02
ppm; cattle, fat at 0.01 ppm; cattle, meat
at 0.01 ppm; cattle, meat byproducts at
0.01 ppm; eggs at 0.01 ppm; goat, fat at
0.01 ppm; goat, meat at 0.01 ppm; goat,
meat byproducts at 0.01 ppm; hog, fat at
0.01 ppm; hog, meat at 0.01 ppm; hog,
meat byproducts at 0.01 ppm; horse, fat
at 0.01 ppm; horse, meat at 0.01 ppm;
horse, meat byproducts at 0.01 ppm;
milk at 0.01 ppm; poultry, fat at 0.01
ppm; poultry, meat at 0.01 ppm;
poultry, meat byproducts at 0.01 ppm;
sheep, fat at 0.01 ppm; sheep, meat at
0.01 ppm; and sheep, meat byproducts
at 0.01 ppm. That document referenced
a summary of the petition prepared by
Valent U.S.A. LLC, the registrant, which
is available in the docket, http://
www.regulations.gov. A comment was
received in response to the notice of
filing. EPA’s response to this comment
is discussed in Unit IV.C.

Based upon review of the data
supporting the petition, EPA is
establishing several tolerances at
different levels than were requested.
The reasons for these changes are
explained in Unit IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the

legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for inpyrfluxam
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with inpyrfluxam follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The target organs of inpyrfluxam are
the liver and thyroid (rats, mice, and
dogs). Liver effects include increased
liver weight, elevated liver enzymes,
and increased incidences of diffuse
hepatocellular hypertrophy. Thyroid
effects include increased incidences of
follicular cell hypertrophy.

Decreased motor activity was seen in
the acute neurotoxicity study in female
rats, but no gross or microscopic
morphological changes occurred. There
was no neurotoxicity observed in the
subchronic neurotoxicity in rats or in
any other studies. No dermal hazard
was identified in the 28-day dermal
toxicity study.

There was evidence of quantitative
sensitivity in the developmental toxicity
study in rats. In this study, decreased
fetal weights were observed at a dose
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lower than the presence of maternal
toxicity. No quantitative susceptibility
was observed in the developmental
toxicity study in rabbits and the 2-
generation reproduction study in rats. In
the 2-generation reproduction study in
rats, no reproductive effects were
observed, and offspring toxicity
(decreased pup weights in F1 and F2
generations) was observed in the
presence (same dosage) of parental
toxicity (thyroid weight changes and
histopathology in P and F1 generations).

In the chronic toxicity/carcinogenicity
studies in rats and mice, there was no
evidence of carcinogenicity. The
mutagenicity battery was negative.
Inpyrfluxam is classified as ‘“Not likely
to be carcinogenic to humans.”

Specific information on the studies
received and the nature of the adverse
effects caused by inpyrfluxam as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
titled “Inpyrfluxam. Human Health Risk
Assessment for the Section 3
Registration Action of the New Active
Ingredient, Inpyrfluxam, for Foliar
Application on Apple, Peanut, Rice,
Soybean, and Sugar Beet; Soil
Application on Corn; and Seed
Treatment Uses on Canola, Cereal
Grains, Legume Vegetables, and Sugar
Beet” (hereinafter “Inpyrfluxam Human
Health Risk Assessment’’) on pages 42—
46 in docket ID number EPA-HQ-OPP-
2018-0038.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency

estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticide.

A summary of the toxicological
endpoints for inpyrfluxam used for
human risk assessment can be found in
the Inpyrfluxam Human Health Risk
Assessment.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to inpyrfluxam, EPA
considered exposure under the
petitioned-for tolerances. EPA assessed
dietary exposures from inpyrfluxam in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
inpyrfluxam. In estimating acute dietary
exposure, EPA used 2003-2008 food
consumption information from the
United States Department of
Agriculture’s (USDA) National Health
and Nutrition Examination Survey,
What We Eat in America, (NHANES/
WWEIA). As to residue levels in food,
the acute analysis assumed tolerance-
level residues or higher by combining
residues of the parent and residues of
the applicable metabolites of concern,
adjusting for molecular weight. In
addition, the assessment used 100
percent crop treated (PCT) estimates and
default processing factors.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used 2003-2008 food consumption
data from the USDA’s NHANES/
WWEIA. As to residue levels in food,
the chronic analysis assumed tolerance-
level residues or higher by combining
residues of the parent and residues of
the applicable metabolites of concern,
adjusting for molecular weight. In
addition, the assessment used 100 PCT
estimates and default processing factors.

iii. Cancer. Based on the data
summarized in Unit IIL.A., EPA has
concluded that inpyrfluxam does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use

anticipated residue or PCT information
for assessing the inpyrfluxam exposures.

2. Dietary exposure from drinking
water. The Agency used screening-level
water exposure models in the dietary
exposure analysis and risk assessment
for inpyrfluxam in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
inpyrfluxam. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www2.epa.gov/
pesticide-science-and-assessing-
pesticide-risks/about-water-exposure-
models-used-pesticide.

Using the Pesticide Root Zone Model-
Variable Volume Water Model (PRZM—
VVWM) and Pesticide Root Zone
Model-Groundwater (PRZM-GW)
models, EPA calculated the estimated
drinking water concentrations (EDWCs)
of inpyrfluxam for acute and chronic
exposures in surface and ground water.
EPA used the modeled EDWCs directly
in the dietary exposure model to
account for the contribution of
inpyrfluxam residues in drinking water
as follows: 104.5 ppm was used in the
acute assessment and 69.5 ppb was used
in the chronic assessment.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Inpyrfluxam is not being proposed to
be registered for any specific use
patterns that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
inpyrfluxam and any other substances,
and inpyrfluxam does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that inpyrfluxam has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
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mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
In the developmental toxicity study in
rats, decreased fetal weights were
observed at a dose lower than the
presence of maternal toxicity. No
quantitative susceptibility was observed
in the developmental toxicity study in
rabbits and the 2-generation
reproduction study in rats. In the 2-
generation reproduction study in rats,
no reproductive effects were observed,
and offspring toxicity (decreased pup
weights in F1 and F2 generations) was
observed in the presence (same dosage)
of parental toxicity (thyroid weight
changes and histopathology in P and F1
generations).

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
inpyrfluxam is complete.

ii. Decreased motor activity was
observed in females in the acute
neurotoxicity study; however, no
neurotoxicity was observed in the
subchronic neurotoxicity or in any other
studies in the inpyrfluxam database;
therefore, a developmental
neurotoxicity study was not needed
with the absence of neuropathology.

iii. In the 2-generation reproduction
study in rats, no reproductive effects
were observed, and offspring toxicity
(decreased pup weights in F1 and F2
generations) was observed in the
presence of parental toxicity (thyroid
weight changes and histopathology in P
and F1 generations). Although there

were developmental effects (decreased
fetal weights) in the developmental
study in rats in the absence of maternal
toxicity, a clear NOAEL and LOAEL
were identified, and the PODs selected
for risk assessment purposes are
protective of the developmental effects
seen in the database.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
anticipated residues to account for the
metabolites of concern. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to inpyrfluxam
in drinking water. These assessments
will not underestimate the exposure and
risks posed by inpyrfluxam.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
inpyrfluxam will occupy 6.4% of the
aPAD for all infants less than one year
old, the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to inpyrfluxam
from food and water will utilize 1.7% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure. There are no
residential uses for inpyrfluxam.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Short- and intermediate-term adverse
effects were identified; however,
inpyrfluxam is not being proposed to be
registered for any use patterns that
would result in either short- or
intermediate-term residential exposure.
Short- and intermediate-term risk is
assessed based on short- and

intermediate-term residential exposure
plus chronic dietary exposure. Because
there is no short- or intermediate-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short-term risk),
no further assessment of short- or
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk
assessment for evaluating short- and
intermediate-term risk for inpyrfluxam.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
inpyrfluxam is not expected to pose a
cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to inpyrfluxam
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

The petitioner has proposed a multi-
residue method (quick, easy, cheap,
effective, rugged and safe; QUEChERS;
Method No. VP-393940) for the
determination of inpyrfluxam in plant
commodities. For livestock
commodities, adequate enforcement
methodology using the high
performance liquid chromatography
with tandem mass detection (HPLC—
MS/MS, or LC-MS/MS) is available for
determination of residues of
inpyrfluxam and its metabolites.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
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which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established any
MRLs for inpyrfluxam.

C. Response to Comments

One comment was received to the
notice of filing that stated in part “ban
use of valent impyrfluxam [sic] on corn
cattle meat and other sites.”

Although the Agency recognizes that
some individuals believe that pesticides
should be banned on agricultural crops,
the existing legal framework provided
by section 408 of the Federal Food, Drug
and Cosmetic Act (FFDCA) authorizes
EPA to establish tolerances when it
determines that the tolerance is safe.
Upon consideration of the validity,
completeness, and reliability of the
available data as well as other factors
the FFDCA requires EPA to consider,
EPA has determined that these
inpyrfluxam tolerances are safe. The
commenter has provided no information
supporting a contrary conclusion.

D. Revisions to Petitioned-For
Tolerances

Some of the proposed commodity
definitions for the tolerances being
established are different than requested
to be consistent with Agency
nomenclature. EPA is not establishing a
tolerance for residues in/on rice hulls as
requested; it is not necessary as rice
hulls are no longer considered a
significant livestock feedstuff. Also,
residues were less than the LOQ in the
processed commodities at exaggerated
rates; therefore, a tolerance for rice bran
is not required. No separate tolerance is
needed for apple, wet pomace since the
residues on pomace will be adequately
covered by the tolerance on “apple” due
to a lack of concentration during
processing. Similarly, no separate
tolerances are needed for sugar beet
molasses or sugar beet dried pulp since
residues on those commodities will be
adequately covered under “beet, sugar,
roots.” Finally, EPA revised the
tolerance value for “peanut, hay” from
2.0 ppm (as requested) to 2 ppm, to be
consistent with OECD’s rounding class
practices.

V. Conclusion

Therefore, tolerances are established
for residues of inpyrfluxam, including
its metabolites and degradates, in or on
the following plant commodities: Apple
at 0.01 ppm; beet, sugar, roots at 0.01
ppm; corn, field, forage at 0.02 ppm;
corn, field, grain at 0.01 ppm; corn,

field, stover at 0.02 ppm; corn, pop,
grain at 0.01 ppm; corn, pop, stover at
0.02 ppm; corn, sweet, kernel plus cob
with husks removed at 0.01 ppm; corn,
sweet, forage at 0.02 ppm; corn, sweet,
stover at 0.02 ppm; peanut at 0.01 ppm;
peanut, hay at 2 ppm; rice, grain at 0.01
ppm; and soybean, seed at 0.01 ppm.
Also, tolerances are established for
residues of inpyrfluxam, including its
metabolites and degradates, in or on the
following livestock commodities: Cattle,
fat at 0.01 ppm; cattle meat at 0.01 ppm;
cattle, meat byproducts at 0.01 ppm; egg
at 0.01 ppm; goat, fat at 0.01 ppm; goat,
meat at 0.01 ppm; goat, meat byproducts
at 0.01 ppm; hog, fat at 0.01 ppm; hog,
meat at 0.01 ppm; hog, meat byproducts
at 0.01 ppm; horse, fat at 0.01 ppm;
horse, meat at 0.01 ppm; horse meat
byproducts at 0.01 ppm; milk at 0.01
ppm; poultry, fat at 0.01 ppm; poultry,
meat at 0.01 ppm; poultry, meat
byproducts at 0.01 ppm; sheep, fat at
0.01 ppm; sheep, meat at 0.01 ppm; and
sheep meat byproducts at 0.01 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,

the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 11, 2020.

Edward Messina,
Acting Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:
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PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add §180.712 to subpart C to read
as follows:

§180.712
residues.

Inpyrfluxam; tolerances for

(a) General. (1) Tolerances are
established for residues of the fungicide
inpyrfluxam, including its metabolites
and degradates, in or on the
commodities in Table 1 to this section.
Compliance with the tolerance levels
specified in Table 1 to this section is to
be determined by measuring only
inpyrfluxam (3-(difluoromethyl)-N-
[(3R)-2,3-dihydro-1,1,3-trimethyl-1H-
inden-4-yl]-1-methyl-1H-pyrazole-4-
carboxamide), in or on the following
commodities:

TABLE 1 TO §180.712

TABLE 2 TO § 180.712

. Parts per
Commodity miIIioEw

Cattle, fat .....ccccceveeciieeeeeeee, 0.01
Cattle, meat .......ccccevveeieviieenen. 0.01
Cattle, meat byproducts ............. 0.01
EQQ oo 0.01
Goat, fat .....ccceeveerieieeen 0.01
Goat, meat .......ccoeveevcieeieee, 0.01
Goat, meat byproducts ............... 0.01
Hog, fat ..ocoeeiiiiieeeeeee 0.01
Hog, meat .......ccoceeviiiciiiiice 0.01
Hog, meat byproducts ................ 0.01
Horse, fat .....ccccovveiiiiieieeee 0.01
Horse, meat ..........ocoevvveeeeeenn, 0.01
Horse, meat byproducts ............. 0.01
MIlK e 0.01
Poultry, fat .....cccoiiiiiie 0.01
Poultry, meat ........c.cccociiiiieene 0.01
Poultry, meat byproducts ............ 0.01
Sheep, fat ..o, 0.01
Sheep, meat ......cccccvvrevivieeiiens 0.01
Sheep, meat byproducts ............ 0.01

(b)—(d) [Reserved]
[FR Doc. 2020-18661 Filed 8—25-20; 8:45 am]
BILLING CODE 6560-50-P

. Parts per
Commodity miIIioF:1
APPIE i 0.01
Beet, sugar, roots ..........c.ccce.e. 0.01
Corn, field, forage .........ccceeueunee. 0.02
Corn, field, grain ...... 0.01
Corn, field, stover .... 0.02
Corn, pop, grain .... 0.01
Corn, pop, Stover .......cccccceeeeuneen. 0.02
Corn, sweet, kernel plus cob
with husks removed 0.01
Corn, sweet, forage ..... 0.02
Corn, sweet, stover ..... 0.02
Peanut ........cccceeeeennnns 0.01
Peanut, hay .......cccccooniiiiiiiiennns 2
Rice, grain ......cccocoiiiiiiiiieee 0.01
Soybean, seed ........ccccevcieeieennne. 0.01

(2) Tolerances are established for
residues of inpyrfluxam, including its
metabolites and degradates, in or on the
commodities in Table 2 to this section.
Compliance with the tolerance levels
specified in Table 2 to this section is to
be determined by measuring the free
and conjugated forms of the sum of
inpyrfluxam (3-(difluoromethyl)-N-
[(3R)-2,3-dihydro-1,1,3-trimethyl-1H-
inden-4-yl]-1-methyl-1H-pyrazole-4-
carboxamide, and its metabolites 3-
(difluoromethyl)-N-[1’-(hydroxymethyl)-
(1’S,3’R)-1’,3’-dimethyl-2’,3’-dihydro-
1’H-inden-4’-yl]-1-methyl-1H-pyrazole-
4-carboxamide and 3-(difluoromethyl)-
N-[1"-(hydroxymethyl)-(1’R,3’S)-1",3"-
dimethyl-2",3’-dihydro-1"H-inden-4"-yl]-
1-methyl-1H-pyrazole-4-carboxamid,
calculated as the stoichiometric
equivalent of inpyrfluxam, in or on the
commodity:

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 84
[Docket No. CDC-2020-0036; NIOSH-335]
RIN 0920-AA69

Approval Tests and Standards for Air-
Purifying Particulate Respirators

AGENCY: Centers for Disease Control and
Prevention, HHS.
ACTION: Reopening of comment period.

SUMMARY: On April 14, 2020, the
Department of Health and Human
Services (HHS) published an interim
final rule to update regulatory
requirements by the Centers for Disease
Control and Prevention’s (CDC) National
Institute for Occupational Safety and
Health (NIOSH) to test and approve air-
purifying particulate respirators for use
in the ongoing public health emergency.
Comments were to be received by
August 12, 2020. This document
announces a reopening of the comment
period for an additional 30 days, to
allow stakeholders and other interested
parties additional time to respond.
DATES: The comment period for the
interim final rule published April 14,
2020, at 85 FR 20598, is reopened.
Written comments must be received by
September 25, 2020.

ADDRESSES: You may submit written
comments, identified by docket
numbers CDC-2020-0036 and NIOSH—-
335, by either of the following two
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: National Institute for
Occupational Safety and Health, NIOSH
Docket Office, 1090 Tusculum Avenue,
MS C-34, Cincinnati, Ohio 45226—-1998.

Instructions: All information received
in response to this document must
include the agency name and docket
number [CDC-2020-0036; NIOSH-335].
All relevant comments received will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Palcic, NIOSH National Personal
Protective Technology Laboratory
(NPPTL), Pittsburgh, PA, (412) 386—
5247 (this is not a toll-free number).
Information requests can also be
submitted by email to NIOSHregs@
cdc.gov.

SUPPLEMENTARY INFORMATION: On April
14, 2020, at 85 FR 20598, HHS
published an interim final rule adding
parallel performance standards to
existing regulatory requirements in 42
CFR part 84 for powered air-purifying
particulate respirators (PAPRs). These
new standards allow for the approval of
respirators in a new class, PAPR100,
that may be better suited to the needs of
workers in the healthcare and public
safety sectors. The rule also
consolidated the technical standards for
all types of air-purifying particulate
respirators into a revised subpart K;
standards pertaining to obsolete
respirators designed for dust, fume, and
mist; pesticide; and paint spray were
removed from the regulation entirely.
The comment period for this rule closed
on August 12, 2020.

Prior to the close of the comment
period, HHS received a request to
extend the comment period. Because
NIOSH values input from industry
partners, HHS is reopening the public
comment period for an additional 30
days. Accordingly, this document
announces the reopening of the docket
for this activity.

Dated: August 21, 2020.
Alex M. Azar II,

Secretary, Department of Health and Human
Services.

[FR Doc. 2020-18747 Filed 8—24-20; 4:15 pm]
BILLING CODE 4163-18-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket Nos. 13-24 and 03-123; FCC
19-11; FRS 16972]

IP CTS Improvements and Program
Management

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document corrects the
final rules portion of a Federal Register
document published on March 8, 2019.
That Federal Register document
inadvertently removed paragraphs
(a)(4)(i) through (iii) from section 64.611
of the Federal Communications
Commission’s rules for
telecommunications relay services.

DATES: Effective on August 26, 2020.

FOR FURTHER INFORMATION CONTACT:
Michael Scott, Consumer and
Governmental Affairs Bureau, (202)
418-1264, or email Michael.Scott@
fec.gov.

SUPPLEMENTARY INFORMATION: This
document corrects the final rules
document published at 84 FR 8457,
March 8, 2019.

List of Subjects in 47 CFR Part 64

Individuals with disabilities,
Telecommunications,
Telecommunications relay services.

Federal Communications Commission.
Marlene Dortch,
Secretary, Office of the Secretary.

Final Rules

Accordingly, 47 CFR part 64 is
corrected by making the following
correcting amendments:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 201, 202, 217,
218, 220, 222, 225, 226, 227, 227b, 228,
251(a), 251(e), 254(k), 262, 403(b)(2)(B), (c),
616, 620, 1401-1473, unless otherwise noted;
Pub. L. 115-141, Div. P, sec. 503, 132 Stat.
348, 1091.

m 2. Amend § 64.611 by adding
paragraphs (a)(4)(i), (ii), and (iii) to read
as follows:

§64.611 Internet-based TRS registration.

(a) * * %

(4) * *x %

(i) Each VRS provider must obtain,
from each new and existing registered
internet-based TRS user, consent to

transmit the registered internet-based
TRS user’s information to the TRS User
Registration Database. Prior to obtaining
consent, the VRS provider must
describe to the registered internet-based
TRS user, using clear, easily understood
language, the specific information being
transmitted, that the information is
being transmitted to the TRS User
Registration Database to ensure proper
administration of the TRS program, and
that failure to provide consent will
result in the registered internet-based
TRS user being denied service. VRS
providers must obtain and keep a record
of affirmative acknowledgment by every
registered internet-based TRS user of
such consent.

(ii) VRS providers must, for existing
registered internet-based TRS users,
submit the information in paragraph
(a)(3) of this section to the TRS User
Registration Database within 60 days of
notice from the Commission that the
TRS User Registration Database is ready
to accept such information. Calls from
or to existing registered internet-based
TRS users that have not had their
information populated in the TRS User
Registration Database within 60 days of
notice from the Commission that the
TRS User Registration Database is ready
to accept such information shall not be
compensable.

(iii) VRS providers must submit the
information in paragraph (a)(4) of this
section upon initiation of service for
users registered after 60 days of notice
from the Commission that the TRS User
Registration Database is ready to accept
such information.

* * * * *
[FR Doc. 2020-17003 Filed 8-25-20; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 200227-0066; RTID 0648—
XA415]

Fisheries of the Exclusive Economic
Zone Off Alaska; Blackspotted and
Rougheye Rockfish in the Central
Aleutian Islands and Western Aleutian
Islands Districts of the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting retention
of blackspotted and rougheye rockfish
in the Central Aleutian Islands and
Western Aleutian Islands districts (CAL/
WAI) of the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary because the 2020
blackspotted and rougheye rockfish total
allowable catch (TAC) in the CAI/WAI
of the BSAI has been reached.

DATES: Effective 1200 hours, Alaska
local time (A.Lt.), August 20, 2020,
through 2400 hours, A.l.t., December 31,
2020.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2020 blackspotted and rougheye
rockfish TAC in the CAI/WALI of the
BSAI is 264 metric tons (mt) as
established by the final 2020 and 2021
harvest specifications for groundfish in
the BSAI (85 FR 13553, March 9, 2020).
In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2020 blackspotted
and rougheye rockfish TAC in the CAI/
WAL of the BSAI has been reached.
Therefore, NMFS is requiring that
blackspotted and rougheye rockfish in
the CAI/WALI of the BSAI be treated in
the same manner as a prohibited
species, as described under § 679.21(a),
for the remainder of the year, except
blackspotted and rougheye rockfish
species in the CAI/WAI caught by
catcher vessels using hook-and-line, pot,
or jig gear as described in § 679.20(j).

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent
NMFS from responding to the most
recent fisheries data in a timely fashion
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and would delay the prohibited because the most recent, relevant data Dated: August 20, 2020.

retention of blackspotted and rougheye  only became available as of August 17, Jennifer M. Wallace,

rockfish in the CAI/WALI of the BSAL 2020. Acting Director, Office of Sustainable
NMES was .unable to pu.blish a notice Authority: 16 U.S.C. 1801 et seq. Fisheries, National Marine Fisheries Service.
providing time for public comment [FR Doc. 202018687 Filed 8-20-20; 4:15 pm]

BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE

Executive Office for Immigration
Review

8 CFR Parts 1003 and 1240

[EOIR Docket No. 19-0022; A.G. Order No.
4800-2020]

RIN 1125-AA96

Appellate Procedures and Decisional
Finality in Immigration Proceedings;
Administrative Closure

AGENCY: Executive Office for
Immigration Review, Department of
Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Justice
(“Department”’) proposes to amend the
regulations of the Executive Office for
Immigration Review (‘“EOIR”) regarding
the handling of appeals to the Board of
Immigration Appeals (“BIA” or
“Board”). The Department proposes
multiple changes to the processing of
appeals to ensure the consistency,
efficiency, and quality of its
adjudications. The Department also
proposes to amend the regulations to
make clear that there is no freestanding
authority of line immigration judges or
BIA members to administratively close
cases. Finally, the Department proposes
to remove inapplicable or unnecessary
provisions regarding the forwarding of
the record of proceedings on appeal.
DATES: Written or electronic comments
must be submitted on or before
September 25, 2020. Written comments
postmarked on or before that date will
be considered timely. The electronic
Federal Docket Management System
will accept comments prior to midnight
Eastern Time at the end of that day.
ADDRESSES: You may submit comments,
identified by EOIR Docket No. 19-0022,
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Lauren Alder Reid, Assistant
Director, Office of Policy, Executive

Office for Immigration Review, 5107
Leesburg Pike, Suite 2616, Falls Church,
VA 22041. To ensure proper handling,
please reference EOIR Docket No. 19—
0022 on your correspondence. This
mailing address may be used for paper,
disk, or CD-ROM submissions.

FOR FURTHER INFORMATION CONTACT:
Lauren Alder Reid, Assistant Director,
Office of Policy, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2616, Falls Church, VA
22041, telephone (703) 305—0289 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this rule.
EOIR also invites comments that relate
to the economic, environmental, or
federalism effects that might result from
this rule. Comments must be submitted
in English, or an English translation
must be provided. To provide the most
assistance to EOIR, comments should
reference a specific portion of the rule;
explain the reason for any
recommended change; and include data,
information, or authority that support
the recommended change.

All comments submitted for this
rulemaking should include the agency
name and EOIR Docket No. 19-0022.
Please note that all comments received
are considered part of the public record
and made available for public
inspection at www.regulations.gov. Such
information includes personally
identifiable information (such as a
person’s name, address, or any other
data that might personally identify that
individual) that the commenter
voluntarily submits.

If you want to submit personally
identifiable information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “PERSONALLY IDENTIFIABLE
INFORMATION” in the first paragraph
of your comment and precisely and
prominently identify the information of
which you seek redaction.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment and precisely and

prominently identify the confidential
business information of which you seek
redaction. If a comment has so much
confidential business information that it
cannot be effectively redacted, all or
part of that comment may not be posted
on www.regulations.gov. Personally
identifiable information and
confidential business information
provided as set forth above will be
placed in the agency’s public docket
file, but not posted online. To inspect
the agency’s public docket file in
person, you must make an appointment
with agency counsel. Please see the FOR
FURTHER INFORMATION CONTACT
paragraph above for the agency
counsel’s contact information specific to
this rule.

II. Executive Summary

Under this rule, for most appeals from
immigration judge decisions and from
certain decisions of Department of
Homeland Security (“DHS”) officers,
the parties would have a standardized
briefing schedule with the filing of
simultaneous briefs within 21 days. The
Department also proposes to set the
period of time by which the BIA may
extend the period for filing a brief at 14
days. Additionally, the Department
proposes to revise the regulations
regarding cases that require current
identity, law enforcement, or security
investigations or examinations in order
to eliminate unnecessary remands to the
immigration court for purposes of
completing or updating identity, law
enforcement, or security investigations
or examinations and to standardize the
authority of EOIR adjudicators to deem
an application abandoned if an
applicant fails to comply with the
necessary requirements regarding
identity, law enforcement, or security
investigations or examinations.

Furthermore, the Department
proposes to amend the regulations to
clearly authorize the BIA to issue
dispositive decisions, including
decisions on voluntary departure, and to
limit the BIA’s authority to consider
new evidence on appeal or to grant
motions to remand for consideration of
new evidence, except in cases where
there is new evidence or information
obtained as the result of identity, law
enforcement, or security investigations
or examinations or where the new
information raises a question of
jurisdiction or removability. The
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Department also proposes to clarify the
limited situations in which the BIA may
engage in factfinding on appeal, to make
it clear that the BIA may affirm a
decision based on any reason contained
in the record, and to make clear that
there is no “totality of the
circumstances” standard of review. It
also proposes to clarify that the Board
may limit the purpose or scope of a
remand when it divests jurisdiction to
the immigration judge on remand. The
Department proposes to amend the
regulations to assure quality control and
accuracy of Board decisions through an
immigration judge certification process
in limited circumstances.

The Department proposes to amend 8
CFR 1003.1(d)(1)(ii) and 1003.10(b) to
make clear that those provisions—and
similar provisions in 8 CFR part 1240—
provide no freestanding authority for
immigration judges or BIA members to
administratively close immigration
cases absent an express regulatory or
settlement basis to do so. The
Department also proposes to withdraw
the Attorney General’s delegated
authority to the BIA to certify cases to
itself and the authority of the BIA and
immigration judges to sua sponte
reopen a case or reconsider a decision,
except in limited circumstances
evincing a need to correct typographical
errors or defective service. The
Department also proposes to allow the
filing of motions to reopen
notwithstanding existing time and
number bars in limited circumstances
implicating jurisdiction or removability,
though such motions before the Board
could be granted only by a three-
member panel. The Department further
proposes to clarify regulatory timeliness
guidelines for appeals assigned to three-
member panels of the BIA. Finally, the
Department is proposing to add
additional timeliness guidelines for the
processing of appeals, provide for a
further delegation of authority from the
Attorney General to the EOIR Director
(“Director”) regarding the efficient
disposition of appeals, and delete
inapplicable or unnecessary provisions
regarding the forwarding of the record of
proceedings on appeal.

A party to EOIR proceedings may
appeal immigration judge decisions and
certain DHS decisions, including
administrative fines and visa petitions
under section 204 of the Immigration
and Nationality Act (“INA”), to the BIA.
See 8 CFR 1003.1(b). Because the INA
contains few details regarding the
appeals process, EOIR’s regulations
govern the specific procedural
requirements for appeals to the BIA. See

generally 8 CFR part 1003, subpart A.?
Over time, the Department has
frequently reviewed the relevant
regulations in order to address
management challenges at the BIA and
to ensure the efficient adjudication of
immigration proceedings to best use
EOIR’s resources. This proposed rule
will further ensure that cases heard at
the BIA are adjudicated in a consistent
and timely manner.

The number of cases pending within
EOIR has increased tremendously,
particularly in recent years. EOIR had
approximately 130,000 pending cases in
1998. At the end of Fiscal Year (“FY”’)
2019, EOIR had approximately 1.08
million pending cases, up from
approximately 430,000 pending at the
end of FY 2014 and approximately
263,000 at the end of FY 2010. EOIR’s
current pending caseload represents a
more than 800 percent increase over the
amount pending 21 years ago. See EOIR,
Adjudication Statistics: Pending Cases
(Apr. 15, 2020), https://www.justice.gov/
eoir/page/file/1242166/download; EOIR,
Adjudication Statistics: New Cases and
Total Completions (Apr. 15, 2020),
https://www.justice.gov/eoir/page/file/
1060841/download.

With the increase in pending cases at
the immigration courts, EOIR has
recently begun to have a corresponding
increase in the number of appeals of
immigration judge decisions. In FY
2018, the number of such appeals
increased to 39,096—a 70 percent
increase over the previous high in the
last five fiscal years. EOIR, Adjudication
Statistics: Case Appeals Filed,
Completed, and Pending (Oct. 23, 2019),
https://www.justice.gov/eoir/page/file/
1198906/download. In FY 2019, the
number of such appeals increased to
54,092, a 38 percent increase from FY
2018 and a 250 percent increase from
FY 2015. Id. The BIA ended FY 2019
with 65,201 pending appeals from
immigration judge decisions, up from
12,677 at the end of FY 2017. Id.

Due to these significant increases, the
Department believes it is necessary to
again review the BIA’s regulations to
reduce any unwarranted delays in the
appeals process and to ensure the
efficient use of BIA and EOIR resources.

1 As the Supreme Court has recognized, “‘the BIA
is simply a regulatory creature of the Attorney
General, to which he has delegated much of his
authority under the applicable statutes.” INS v.
Doherty, 502 U.S. 314, 327 (1992). Although there
is a reference to the BIA in section 101(a)(47)(B) of
the INA, 8 U.S.C. 1101(a)(47)(B), that reference
occurs only in the context of establishing the
finality of an order of deportation or removal after
the BIA has affirmed the order or the time allowed
for appeal to the BIA has expired. It does not
address the scope of the BIA’s authority or its
procedures.

Additionally, the Department believes
that it is necessary to provide the BIA
with the appropriate tools to make final
decisions wherever possible to reduce
unnecessary and inefficient remands to
the immigration courts, including
remands solely for the completion of
background checks or to allow a
respondent to be granted voluntary
departure. Remands to the immigration
court delay case completion due to the
amount of time it takes for the case to
be placed back on the immigration
courts’ already full dockets.
Additionally, remands to the
immigration court for issues that could
be addressed by the BIA needlessly
prolong case adjudications and take
valuable time away from other cases
before the immigration court, further
straining the limited court resources.

Accordingly, the Department
proposes to make seven changes to the
BIA’s regulations regarding adjudicative
and appellate procedures:

1. In all cases, shorten the time
allowed for the BIA to grant an
extension for a party to file an initial
brief or a reply brief from 90 days to 14
days, while also allowing the Board to
seek supplemental briefing if it believes
such briefing would be beneficial;

2. Make all briefing for appeals of
immigration judge decisions
simultaneous;

3. End the BIA practice of remanding
to the immigration court solely for the
purpose of completing or updating
identity, law enforcement, or security
investigations or examinations or solely
because an immigration judge did not
provide required advisals regarding an
application for voluntary departure;

4. Delegate clear authority to the BIA
to issue orders of removal, termination
or dismissal, and voluntary departure,
and orders granting relief or protection
as part of the process to adjudicate
appeals;

5. Decrease the scope of motions to
remand that the BIA may consider,
make clear that the BIA cannot remand
a case under a ‘‘totality of the
circumstances” standard, clarify the
limited situations in which the BIA may
engage in factfinding on appeal, and
make clear that the BIA may affirm a
decision based on any valid reason
supported by the record;

6. Clarify that the BIA may limit or
qualify the scope of a remand while
simultaneously divesting itself of
jurisdiction over the case; and

7. Allow immigration judges to certify
BIA remand or reopening decisions for
further review in limited circumstances
as part of a quality assurance process.

Overall, the Department believes
these proposed changes will enable
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EOIR to better address the growing
number of cases and related challenges,
as well as to ensure that all cases are
treated in an expeditious manner
consistent with due process. These
changes also build on ongoing reviews
of all procedures to ensure that cases are
completed in a timely manner
consistent with due process. Each
change is discussed in turn below. The
Department intends for these changes to
be effective for appeals filed with the
BIA on or after the effective date of the
final rule.

The Department also proposes to
clarify the scope of 8 CFR
1003.1(d)(1)(ii) and 1003.10(b) regarding
the extent of authority of immigration
judges and Board members to take
action ‘“‘appropriate and necessary for
the disposition” of the cases they
adjudicate. The broad sweep of this
language has caused confusion
regarding the limits of immigration
judges and Board members’ authority to
take action in handling cases before
them, especially regarding
administrative closure. The proposed
rule seeks to address that confusion by
making it clear that neither the Board
nor immigration judges have authority
under 8 CFR 1003.1(d)(1)(ii) and
1003.10(b) to administratively close a
case—either unilaterally or with the
consent of the parties—unless
authorized by regulation or a judicial
settlement and that neither 8 CFR
1003.1(d)(1)(ii) nor 1003.10(b) provides
such authorization.

The Department also proposes to
make changes to the BIA to improve its
internal consistency in decision-making
and its adjudicatory efficiency. First, the
proposed rule will improve consistency
in BIA decision-making by
withdrawing, with limited exceptions,
the delegation of the Attorney General’s
authority for the BIA to sua sponte
reopen or reconsider decisions 2 and for
the Board to certify cases to itself on its
own motion. These procedures have few
standards to ensure consistent
application. Without clear standards,
and without the possibility of further
review in most cases, they are subject to
inconsistent application and even
abuse. Moreover, they severely
undermine the importance of finality in
immigration proceedings by
encouraging the filing of motions in
contravention of the strict time and
number limits imposed by statute. See,
e.g., Doherty, 502 U.S. at 323 (“Motions
for reopening of immigration

2For the same reasons, and to maintain a parallel
level of authority, the proposed rule also withdraws
the delegation of the Attorney General’s authority
for immigration judges to reopen or reconsider
decisions sua sponte, subject to a limited exception.

proceedings are disfavored for the same
reasons as are petitions for rehearing
and motions for a new trial on the basis
of newly discovered evidence. This is
especially true in a deportation
proceeding, where, as a general matter,
every delay works to the advantage of
the deportable alien who wishes merely
to remain in the United States.”
(citation omitted)); INS v. Abudu, 485
U.S. 94, 107 (1988) (““The reasons why
motions to reopen are disfavored in
deportation proceedings are comparable
to those that apply to petitions for
rehearing, and to motions for new trials
on the basis of newly discovered
evidence. There is a strong public
interest in bringing litigation to a close
as promptly as is consistent with the
interest in giving the adversaries a fair
opportunity to develop and present
their respective cases.” (footnotes
omitted)); see also Matter of Beckford,
22 I&N Dec. 1216, 1221 (BIA 2000) (en
banc) (“When Congress directed the
Attorney General to promulgate
regulations limiting motions to reopen
and reconsider, it clearly sought to (1)
limit the ability of aliens to file motions,
and (2) bring finality to immigration
proceedings.”). To ensure that there
remains a mechanism for reopening the
proceedings of individuals with
colorable claims to United States
citizenship or nationality and aliens
whose removability is vitiated in full
prior to the execution of the removal
order, the Department also proposes to
amend the regulations to allow the filing
of a motion to reopen, notwithstanding
the time and number bars, in certain
circumstances. Those circumstances are
when an alien claims that an
intervening change in law or fact
renders the alien no longer removable
and the alien has exercised diligence in
pursuing his or her motion, or when an
individual claims, supported by
evidence, that he or she is a United
States citizen or national.

Second, the proposed rule will ensure
that cases at the Board are timely
adjudicated. Current regulations place
an emphasis on timeliness only near the
end of the adjudication process, which
ignores the potential for significant
delays much earlier in the process.
Moreover, the regulations do not
provide for an overall timeliness goal,
and the BIA’s accounting of the
timeliness of adjudications is confusing
and potentially misleading. See Office
of the Inspector Gen., Dep’t of Justice,
Management of Immigration Cases and
Appeals by the Executive Office for
Immigration Review 41 (Oct. 2012),
https://oig.justice.gov/reports/2012/
€1301.pdf (“DQJ OIG Report”) (“EOIR’s

performance reporting does not reflect
appeal delays and underreports actual
processing time, which undermines
EOIR’s ability to identify problems and
take corrective actions.”). Consequently,
this proposed rule ensures that all
phases of the appeal process are subject
to timeliness goals, provides appropriate
accounting of the timely disposition of
appeals, and provides a mechanism to
ensure that no one appeal remains
pending for too long without a
regulatory or operational basis for the
delay.

II1. Background
A. Appellate Briefings

A party to EOIR proceedings may
appeal immigration judge decisions and
certain DHS decisions, including
administrative fines and visa petitions
under section 204 of the INA, to the
BIA. See 8 CFR 1003.1(b). Because the
INA contains few details regarding the
appeals process, EOIR’s regulations
govern the specific procedural
requirements for appeals to the BIA. See
generally 8 CFR part 1003, subpart A.
Over time, the Department has reviewed
the relevant regulations in order to find
the proper balance between the length
of time allowed for the appeal process
and the efficient adjudication of
immigration proceedings that best uses
EOIR’s resources.

EOIR first implemented regulations
regarding the time for filing a BIA
appeal in 1987. Aliens and Nationality;
Rules of Procedure for Proceedings
Before Immigration Judges, 52 FR 2931
(Jan. 29, 1987).3 EOIR’s regulations did
not historically specify a particular time
period for the BIA briefing schedule,
though EOIR did set briefing schedules
in certain situations by policy. See, e.g.,
EOIR, Operating Policies and
Procedures Memorandum 84-1: Case
Priorities and Processing 1 (Feb. 6,
1984), https://www.justice.gov/sites/
default/files/eoir/legacy/2001/09/26/84-
1.pdf (“Because of the necessity of
forwarding bond appeals expeditiously
to the Board, I [Chief Immigration Judge
William R. Robie] suggest that requests
for briefing time wherever possible be

3The 1987 final rule amended 8 CFR 3.36, in
addition to other regulatory sections. In 1992, 8 CFR
3.36 was redesignated as 8 CFR 3.38. Executive
Office for Immigration Review; Rules of Procedures,
57 FR 11568 (Apr. 6, 1992). Following the creation
of DHS in 2003 after the passage of the Homeland
Security Act of 2002, Public Law 107-296, 116 Stat.
2135, EOIR’s regulations were moved from chapter
I of Title 8 of the Code of Federal Regulations to
chapter V. Aliens and Nationality; Homeland
Security; Reorganization of Regulations, 68 FR 9824
(Feb. 28, 2003). Accordingly, section 3.38 of the
EOIR regulations was transferred to 8 CFR 1003.38.
Id. at 9830.
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limited to a maximum of ten days per
party.” (underlining in original)).

Congress subsequently instructed the
Department to implement regulations
regarding, among other things, “the time
period for the filing of administrative
appeals . . . and for the filing of
appellate and reply briefs.” Immigration
Act of 1990, Public Law 101-649, sec.
545(d)(2), 104 Stat. 4978, 5066. In 1996,
the Department updated the regulations
regarding the BIA appeals process after
publishing multiple related proposed
rules in 1994 and 1995. See Executive
Office for Immigration Review; Motions
and Appeals in Immigration
Proceedings, 61 FR 18900 (Apr. 29,
1996). The final rule established a
sequential filing schedule for BIA
briefing, which allowed each party 30
days to file a brief in sequence, although
the BIA retained the authority to set a
shorter period in individual cases. Id. at
18906. The 30-day period for all cases
was a departure from the Department’s
1994 proposal to allow 30 days to file
a brief only in non-detained cases and
to allow 14 days for detained cases,
which commenters objected to for
treating the different classes of
appellants differently. See Executive
Office for Immigration Review; Motions
and Appeals in Immigration
Proceedings, 59 FR 29386, 29386 (June
7, 1994).

In 2002, the Department again
updated EOIR’s regulations regarding
the BIA’s appeals process. Board of
Immigration Appeals: Procedural
Reforms To Improve Case Management,
67 FR 54878 (Aug. 26, 2002). The
reforms were designed to reduce the
BIA’s backlog of pending cases,
eliminate unwarranted delays in the
adjudication of appeals, use the BIA’s
resources efficiently, and focus
resources on the most complicated
appeals. Board of Immigration Appeals:
Procedural Reforms To Improve Case
Management, 67 FR 7309, 7310 (Feb. 19,
2002) (notice of proposed rulemaking
(“NPRM”’) that was finalized with the
publication of 67 FR 54878). The
Department reduced the time allowed
for filing briefs from 30 days to 21 days
after the transcript becomes available,
regardless of the alien’s detention status,
and maintained the BIA’s ability to set
a shorter time for briefing in individual
cases. 67 FR at 54904; 8 CFR
1003.3(c)(1). The Department also
implemented a simultaneous briefing
requirement for cases involving a
detained alien but retained consecutive
briefing for non-detained aliens. 67 FR
at 54904.

In 2002, the Department also changed
the standard time to file a brief in
support of or in opposition to an appeal

from a DHS decision from 30 days to 21
days. Id.; 8 CFR 1003.3(c)(2). These
regulatory changes standardized the
briefing process for all appeals under
the BIA’s jurisdiction.

The Department has not made any
further amendments to the relevant
regulations governing BIA briefing
schedules since 2002. Under the current
regulatory framework, for appeals of
immigration judge decisions in cases
involving aliens who are not detained in
DHS custody, the appellant has 21 days
to file a brief and the appellee then has
the same amount of time to file a
response brief. 8 CFR 1003.3(c)(1).# For
appeals of immigration judge decisions
in cases involving aliens detained in
DHS custody, as well as appeals from
certain DHS adjudications, the parties
have 21 days to file briefs in support of
or in opposition to the appeal. 8 CFR
1003.3(c)(1) and (2).5 The BIA may
extend the time to file a brief, including
a reply brief, for an additional 90 days
for good cause shown. 8 CFR
1003.3(c)(1). Briefs in appeals from an
immigration judge decision involving an
alien who is in custody are filed
simultaneously, while briefs in appeals
from an immigration judge decision
involving an alien who is not in custody
are filed consecutively. Id.

B. Identity, Law Enforcement, or
Security Investigations or Examinations

The BIA generally may not grant an
application for relief or protection
unless DHS has completed the
appropriate identity, law enforcement,
or security investigations or
examinations of the applicant and the
results of those investigations or
examinations are current. 8 CFR
1003.1(d)(6).6 Affected applications

4 Although the regulation from 2002 refers to the
appellee’s brief as a “reply brief,” the BIA Practice
Manual refers to it as a response brief. Bd. of
Immigration Appeals, Dep’t of Justice, Practice
Manual 63 (2018), https://www.justice.gov/eoir/
page/file/1101411/download (“BIA Practice
Manual”). By contrast, it refers to a brief filed in
reply to the response brief as a “reply brief.”” Id. The
Supreme Court similarly distinguishes between
response briefs and reply briefs. E.g., Amgen, Inc.
v. Sandoz, Inc., 137 S.Ct. 908 (2017). By requiring
simultaneous briefing in all cases, the proposed rule
makes clear that there are no longer response briefs,
only the possibility of reply briefs.

5For appeals of immigration judge decisions in
which the underlying proceedings are transcribed,
the briefing schedule is set by the BIA after the
transcript is available. 8 CFR 1003.3(c)(1).

6 Immigration judges are similarly unable to grant
most applications for relief or protection without
complete and current DHS identity, law
enforcement, or security investigations or
examinations. See 8 CFR 1003.47. Further, by
statute, no alien can be granted asylum “until the
identity of the applicant has been checked against
all appropriate records or databases maintained by
the Attorney General and by the Secretary of State,
including the Automated Visa Lookout System, to

include the forms of relief or protection
most frequently sought before EOIR,
such as asylum, statutory withholding
of removal, and protection under the
regulations implementing U.S.
obligations under Article 3 of the
Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment (“CAT”); 7 adjustment of
status; and cancellation of removal. 8
CFR 1003.47(b); see also 8 CFR
1003.1(d)(6)(i).

In cases where identity, law
enforcement, or security investigations
or examinations have not been
completed or the results of such are no
longer current, 8 CFR 1003.1(d)(6)(ii)
currently allows the BIA two
alternatives in order to further the
adjudication of the case. First, the BIA
may issue an order remanding the case
to the immigration judge with
instructions to permit DHS to complete
or update investigations or
examinations and report the results to
the immigration judge. 8 CFR
1003.1(d)(6)(ii)(A). Alternatively, the
BIA may provide notice to the parties
that the case is being placed on hold
until all identity, law enforcement, or
security investigations or examinations
are completed or updated and those
results reported to the BIA. 8 CFR
1003.1(d)(6)(ii)(B).

The current regulations regarding the
identity, law enforcement, or security
investigations or examinations for aliens
in EOIR proceedings were implemented
in 2005. Background and Security
Investigations in Proceedings Before
Immigration Judges and the Board of
Immigration Appeals, 70 FR 4743 (Jan.
31, 2005).8 At that time, the Department
included the option for the BIA to
remand a case to the immigration judge
while DHS completed or updated the
appropriate investigations or
examinations. Id. at 4748. This option
addressed those cases that were pending
before the BIA prior to publication of
the interim rule. Id. This was because,
prior to the regulatory changes, the
record before the BIA would likely not
have indicated whether DHS had ever
conducted identity, law enforcement, or
security investigations or examinations,
and the BIA would not have been able
to issue a final decision based on an
incomplete record. Id. The Department
did not intend the BIA issuance of

determine any grounds on which the alien may be
inadmissible to or deportable from the United
States, or ineligible to apply for or be granted
asylum.” 8 U.S.C. 1158(d)(5)(A)(1).

7 See generally 8 CFR 1208.16(c), 1208.17,
1208.18.

8 The regulations were promulgated through an
interim rule with request for comments, but that
rule has not yet been finalized.
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remands for the completion of identity,
law enforcement, or security
investigations or examinations to be an
ongoing practice. See id. at 4749 (noting
that “after the [rule’s] implementation
period, it [was] expected that the
number of cases where . . . the Board
is required to hold or remand a case
under 8 CFR 1003.1(d)(6) [would]
diminish over time”’).

Additionally, the EOIR regulations
state that an alien’s failure to file
necessary documentation or to comply
with the requirements to provide
biometrics and other biographical
information in conformity with the
applicable regulations, the instructions
to the applications, the biometrics
notice, and instructions provided by
DHS within the time allowed by the
immigration judge’s order constitutes
abandonment of the application. 8 CFR
1003.47(c). The immigration judge may
then enter an appropriate order
dismissing the application unless the
applicant demonstrates that such failure
was the result of good cause. Id. For
cases pending before the BIA, if the
alien fails to comply with necessary
procedures for collecting biometrics or
other biographical information, DHS
may move to remand the record to the
immigration judge for consideration of
whether the relief sought should be
denied. 8 CFR 1003.1(d)(6)(iii). The
regulations, however, do not currently
provide Board members with the same
authority as immigration judges to deem
an application abandoned on this basis.

C. Voluntary Departure

An alien in removal proceedings may
request voluntary departure pursuant to
section 240B of the INA, 8 U.S.C. 1229c.
Voluntary departure permits an eligible
alien to leave the United States on his
or her own volition, and at his or her
own expense, in lieu of receiving an
order of removal. INA 240B(a)(1), 8
U.S.C. 1229c(a)(1). To qualify for
voluntary departure before an
immigration judge prior to the
conclusion of removal proceedings
pursuant to INA 240B(a)(1), an alien
must make such request prior to or at
the master calendar hearing during
which the case is initially calendared
for a merits hearing; make no additional
requests for relief (or if such requests
have been made, withdraw such
requests prior to any grant of voluntary
departure pursuant to that section);
concede removability; waive appeal of
all issues; not be convicted of a crime
described in section 101(a)(43) of the
INA, 8 U.S.C. 1101(a)(43); and not be
deportable under section 237(a)(4) of the
INA, 8 U.S.C. 1227(a)(4). See 8 CFR
1240.26(b). To qualify for voluntary

departure before an immigration judge
at the conclusion of removal
proceedings, an alien must have at least
one year of physical presence in the
United States; have been a person of
good moral character for five years
preceding the application for voluntary
departure; must not be deportable under
specified sections of the INA; and must
be able to establish by clear and
convincing evidence that he or she has
the means and intention to depart the
United States. INA 240B(b)(1)(A)-(D), 8
U.S.C. 1229¢(b)(1)(A)-(D); 8 CFR
1240.26(c).2

Although voluntary departure
provides an alternative to an order of
removal, it does not allow an alien to
remain in the United States beyond a
prescribed period, and the disposition
of a request for voluntary departure does
not affect determinations of an alien’s
removability or adjudication of an
alien’s application for protection or
relief from removal that would allow the
alien to remain in the United States. In
Dada v. Mukasey, the Supreme Court
described voluntary departure as “an
agreed-upon exchange of benefits, much
like a settlement agreement.” 554 U.S. 1,
19 (2008). An alien, in agreeing to
voluntary departure, avoids the
consequences of being ordered removed
from the United States, thus preserving
the opportunity for future benefits,
including the possibility of lawful
readmission. Id.; cf. INA 212(a)(9)(A), 8
U.S.C. 1182(a)(9)(A) (providing for the
inadmissibility of aliens ordered
removed or who depart while under an
order of removal). The Supreme Court
recognized that voluntary departure is
beneficial for the Government as well,
as it “expedites the departure process
and avoids the expense of deportation”
as well as “eliminate[s] some of the
costs and burdens associated with
litigation over the departure.” Dada, 554
U.S. at 11.

Upon granting a request for voluntary
departure, an immigration judge must
also enter an alternate order of removal.
8 CFR 1240.26(d). Failure to comply
with specified conditions of voluntary
departure, filing a motion to reopen or
reconsider during the voluntary
departure period, or filing a petition for
review or any other judicial challenge to
the final administrative order may result
in automatic termination of voluntary
departure and effectuate the alternative
order of removal. 8 CFR 1240.26(c)(4),
(e), (i). In addition to rendering the alien

9Under certain circumstances, an alien may be
granted voluntary departure by DHS in lieu of
removal proceedings, as provided in 8 CFR 240.25.
This form of voluntary departure is subject to
regulatory procedures that are not implicated by the
proposed rule.

subject to the alternate order of removal,
failure to depart within the voluntary
departure period may result in civil
penalties. INA 240B(b), 8 U.S.C.
1229¢(b); 8 CFR 1240.26()).

Currently, the regulations describe
only an immigration judge’s authority to
grant voluntary departure in the first
instance. See generally 8 CFR 1240.26.
However, the regulations specify that in
limited circumstances, the BIA may
reinstate an order of voluntary departure
when removal proceedings have been
reopened for a purpose other than solely
requesting voluntary departure. 8 CFR
1240.26(h). Under current EOIR
practice, the BIA may remand a case to
the immigration court for the sole
purpose of considering eligibility for
voluntary departure, a decision that has
no bearing on the respondent’s
removability or eligibility for relief or
protection that would allow the
respondent to remain in the United
States. The BIA may also remand a case
for the purpose of the immigration
judge’s “ministerial review” of whether
the alien received the proper voluntary
departure advisals described in 8 CFR
1240.26(b)(3)(iii), (c)(3) and (j). See
Batubara v. Holder, 733 F.3d 1040, 1042
(10th Cir. 2013). The BIA will also
remand a case when such advisals have
not been given. Matter of Gamero, 25
1&N Dec. 164, 168 (BIA 2010).

D. Motions To Remand

Parties to EOIR proceedings may file
a motion to remand while their appeal
is pending before the BIA. A motion to
remand seeks to return jurisdiction of a
case pending before the BIA to the
immigration judge. Motions to remand,
which are not described in the INA,
were initially a judicially created
concept rooted in principles of civil
practice that were later codified into
Title 8 of the CFR. See Matter of Coelho,
20 I&N Dec. 464, 470-71 (BIA 1992); 61
FR at 18904.

Currently, a party asserting that the
BIA cannot properly resolve an appeal
without further factfinding must file a
motion to remand. 8 CFR
1003.1(d)(3)(iv). Motions to remand in
most cases are subject to the same
substantive requirements as motions to
reopen. See Matter of Coelho, 20 I&N
Dec. at 471. Accordingly, the BIA may
deny a motion to remand where the
evidence was previously available at an
earlier stage in the proceedings or if the
evidence is not material. See BIA
Practice Manual at 84.

A motion to remand is filed while an
appeal is still pending before the BIA,
whereas a motion to reopen is typically
filed after agency review of the case has
concluded. A motion to reopen a
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decision rendered by an immigration
judge that is pending when an appeal is
filed or that is filed while an appeal is
pending may be deemed a motion to
remand and may be consolidated with
the appeal. 8 CFR 1003.2(c)(4). Motions
to remand are not subject to the same
time or number limitations as motions
to reopen because they are made during
the pendency of an appeal. See Maiter
of Oparah, 23 I&N Dec. 1, 2 (BIA 2000).
Currently, BIA policy states that if the
BIA grants a motion to remand a
decision back to the immigration judge,
a party may once again file an appeal
from the immigration judge’s resulting
decision, and that party may pursue any
new or unresolved issues from the prior
appeal. BIA Practice Manual at 85.

E. Factfinding

Except for taking administrative
notice of commonly known facts such as
current events or the contents of official
documents, the Board does not engage
in factfinding in the course of deciding
appeals. 8 CFR 1003.1(d)(3)(iv). A party
asserting that an appeal cannot be
properly resolved without further
factfinding must file a motion for
remand. Id. If further factfinding is
needed, the Board may remand the
proceeding. Id.

F. Scope of a Board Remand

When the Board remands a case, it
divests itself of jurisdiction unless
jurisdiction is expressly retained. Matter
of Patel, 16 1&N Dec. 600, 601 (BIA
1978). “[W]hen this is done, unless the
Board qualifies or limits the remand for
a specific purpose, the remand is
effective for the stated purpose and for
consideration of any and all matters
which the service officer deems as
appropriate . . . .” Id. Cases remanded
for the completion of identity, law
enforcement, or security investigations
or examinations pursuant to 8 CFR
1003.47(h) are also treated as general
remands, and an immigration judge may
consider new evidence in such a
remanded case “if it is material, was not
previously available, and could not have
been discovered or presented at the
former hearing.” Matter of M-D-, 24 I&N
Dec. 138, 141 (BIA 2007). Circuit courts
have construed Matter of Patel to mean
that the BIA can limit the scope of its
remand only if it (1) expressly retains
jurisdiction and (2) qualifies or limits
the scope of remand. Bermudez-Ariza v.
Sessions, 893 F.3d 685, 688 (9th Cir.
2018); Johnson v. Ashcroft, 286 F.3d
696, 701 (3rd Cir. 2002). No regulation
allows the Board to expressly retain
jurisdiction over a remanded case,
however, and the Board rarely, if ever,
does so in practice unless the remand is

for a ministerial issue such as the need
to forward the administrative record.
See BIA Practice Manual at 76 (‘“Once

a case has been remanded to the
Immigration Judge, the only motion that
the Board will entertain is a motion to
reconsider the decision to remand.”).

G. Quality Assurance

In contrast to other administrative
adjudicatory agencies, the Board does
not have a formal quality assurance
process to ensure that its remand
decisions provide appropriate and
sufficient direction to the immigration
judges. See, e.g., Soc. Sec. Admin.,
Hearings, Appeals, and Litigation Law
Manual 1-2-1-85 through 1-2-1-88,
https://www.ssa.gov/OP_Home/hallex/I-
02/1-2-1.html (“HALLEX”) (outlining
policies for administrative law judges
(“ALJs”) at the Social Security
Administration (“SSA”’) to seek
clarifications of remand orders from the
SSA Appeals Council and a feedback
initiative allowing ALJs to raise other
issues regarding remand orders).
Although the Board has used various
informal and internal quality control
measures over time, no formal
mechanism exists allowing immigration
judges to raise issues regarding remand
orders that may need clarification or
further explication.

H. 8 CFR 1003.1(d)(1)(ii) and 1003.10(b)
and Administrative Closure

Under 8 CFR 1003.1(d)(1)(ii) and
1003.10(b), Board members and
immigration judges are authorized, inter
alia, to “‘take any action consistent with
their authorities under the [INA] and
regulations that is appropriate and
necessary for the disposition” of cases
before them.10

Prior to 2012, the Department did not
consider 8 CFR 1003.1(d)(1)(ii) or
1003.10(b) or any similar regulatory
provision to authorize an immigration
judge or the Board to unilaterally
administratively close a case over a
party’s objection.? To the contrary,

10 Similar language for immigration judges also
occurs in 8 CFR 1240.1(a)(1)(iv) and (c).

11“In 1984, the Chief Immigration Judge
instructed immigration judges to consider
administrative closure as one means of addressing
the ‘recurring problem’ of respondents’ failure to
appear at hearings. The Chief Immigration Judge
did not identify any basis for this authority.
Nonetheless, immigration judges and the Board
soon employed administrative closure in all types
of removal proceedings. By 1988, the Board
described the practice as an ‘administrative
convenience.” Between 1988 and 2012, Board
precedent held that an immigration judge could
grant administrative closure only where both
parties supported the request. These decisions again
assumed without explanation that immigration
judges and the Board possessed this general
authority.” Matter of Castro-Tum, 27 1&N Dec. 271,
273-74 (A.G. 2018) (citations omitted).

longstanding Board precedent made
clear that an immigration judge was
required both to complete a case and to
complete it through only one of three
avenues: An order of termination, an
order of removal, or an order of relief or
protection. Matter of Chamizo, 13 I&N
Dec. 435, 437 (BIA 1969) (“We hold that
8 CFR 242.18(c) [now 8 CFR 1240.13(c)]
requires that in deportation proceedings
an order be entered which will result in
the proceedings being processed to a
final conclusion, whether by the
deportation of the alien, the termination
of proceedings or the granting of some
form of discretionary relief as provided
in the [INA].” (emphasis added)).12
Moreover, similarly longstanding
Board precedent and administrative law
separation-of-function principles
dictated that the Board or an
immigration judge should not assume
the role of the prosecutor and determine
which immigration cases should be
adjudicated and which ones should not.
Thus, as one Board decision described
the previous state of affairs, an
immigration judge ‘“may neither
terminate nor indefinitely adjourn the
proceedings in order to delay an alien’s
deportation . . . [and] [olnce
deportation proceedings have been
initiated by the District Director, the
immigration judge may not review the
[discretion] of the District Director’s
action, but must execute his duty to
determine whether the deportation
charge is sustained by the requisite
evidence in an expeditious manner.”
Matter of Quintero, 18 I&N Dec. 348,
350 (BIA 1982), aff’d sub nom.
Quintero-Martinez v. INS, 745 F.2d 67
(9th Cir. 1984); see also Matter of
Roussis, 18 I&N Dec. 256, 258 (BIA
1982) (“It has long been held that when
enforcement officials of the
[Immigration and Naturalization Service
(“INS”’), now DHS] choose to initiate
proceedings against an alien and to
prosecute those proceedings to a
conclusion, the immigration judge is
obligated to order deportation if the
evidence supports a finding of
deportability on the ground charged.”);
cf. Lopez-Telles v. INS, 564 F.2d 1302,
1304 (9th Cir. 1977) (“Rather, these
decisions plainly hold that the

12 Administrative closure is not in itself relief
from removal. Matter of W-Y-U-, 27 I&N Dec. 17,
18 (BIA 2017) (“Administrative closure is not a
form of relief from removal and does not provide
an alien with any immigration status.”), overruled
on other grounds by Matter of Castro-Tum, 27 I&N
Dec. 271. Courts, however, have routinely (and
erroneously) characterized it as such. See, e.g.,
Caballero-Martinez v. Barr, 920 F.3d 543, 549-550
(8th Cir. 2019); Perez Alba v. Gonzales, 148 F.
App’x 593, 594 (9th Cir. 2005); Singh v. Gonzales,
123 F. App’x 299, 300 (9th Cir. 2005); Mickeviciute
v. INS, 327 F.3d 1159, 1161 n.1 (10th Cir. 2003).
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immigration judge is without
discretionary authority to terminate
deportation proceedings so long as
enforcement officials of the INS choose
to initiate proceedings against a
deportable alien and prosecute those
proceedings to a conclusion. The
immigration judge is not empowered to
review the wisdom of the INS in
instituting the proceedings. His powers
are sharply limited, usually to the
determination of whether grounds for
deportation charges are sustained by the
requisite evidence or whether there has
been abuse by the INS in its exercise of
particular discretionary powers. This
division between the functions of the
immigration judge and those of INS
enforcement officials is quite plausible
and has been undeviatingly adhered to
by the INS.”); Matter of Silva-Rodriguez,
20 I&N Dec. 448, 449-50 (BIA 1992)
(undue delay by an immigration judge
may frustrate or circumvent statutory
purpose of prompt immigration
proceedings); Matter of Yazdani, 17 I&N
Dec. 626, 630 (BIA 1991) (‘“‘However, so
long as the enforcement officials of the
[INS] choose to initiate proceedings
against an alien and to prosecute those
proceedings to a conclusion, the
immigration judge and the Board must
order deportation if the evidence
supports a finding of deportability on
the ground charged.”).

In 2012, however, the Board relied, in
part, on language in 8 CFR
1003.1(d)(1)(ii) and 1003.10(b) to hold
that immigration judges may
unilaterally and indefinitely suspend
immigration proceedings through the
use of administrative closure even if one
party objected. Matter of Avetisyan, 25
I&N Dec. 688, 697 (BIA 2012), overruled
by Matter of Castro-Tum, 27 1&N Dec.
271. The Avetisyan decision was
overruled in 2018 when the Attorney
General, in accordance with his
statutory authority, 8 U.S.C. 1103(a)(1),
held that immigration judges and Board
members ‘“do not have the general
authority to suspend indefinitely
immigration proceedings by
administrative closure” and that they
“may only administratively close a case
where a previous regulation or a
previous judicially approved settlement
expressly authorizes such an action.”
Matter of Castro-Tum, 27 1&N Dec. at
271. Notwithstanding the Attorney
General’s controlling interpretation of
the law under 8 U.S.C. 1103(a)(1), the
question whether 8 CFR 1003.1(d)(1)(ii)
and 1003.10(b) allow immigration
judges and Board members to
indefinitely adjourn immigration
proceedings through the use of
administrative closure continues to

drive litigation and cause inconsistent
application of immigration laws. See,
e.g., Romero v. Barr, 937 F.3d 282 (4th
Cir. 2019) (holding that 8 CFR
1003.1(d)(1)(ii) and 1003.10(b) allow
immigration judges and Board members
to indefinitely postpone immigration
proceedings through the use of
administrative closure and abrogating
Matter of Castro-Tum within the
jurisdiction of the Fourth Circuit); see
also Morales v. Barr, 963 F.3d 629 (7th
Cir. 2020) (same for the Seventh
Circuit).13

L. Sua Sponte Reopening or
Reconsideration of Closed Cases

In general, motions to reopen or
reconsider a case in which the
immigration judge or the Board has
rendered a decision are subject to time
and number limitations. These
limitations were initially promulgated
by regulation. See 8 CFR 3.2, 3.23,
103.5, and 208.19 (1996). Congress
subsequently enacted statutory time and
number limitations for reopening or
reconsideration of removal proceedings,
as provided in section 240(c)(6) and (7)
of the INA, 8 U.S.C. 1229a(c)(6) and (7).
In general, the EOIR regulations and the
statutory provisions of section 240 of
the INA provide that an alien may file
only one motion to reconsider the
decision of the immigration judge or the
BIA and must do so within 30 days of
the entry of the final administrative
order, and that the alien may file only
one motion to reopen the decision of the
immigration judge or the BIA and must
do so within 90 days of the entry of the
final administrative order. However,
there are specific statutory exceptions
from these time limits in cases involving
in absentia orders of removal, asylum
claims based on changed country
conditions after the entry of the
previous decision, or certain claims
involving battered spouses, children, or
parents. See 8 U.S.C. 1229a(c)(7)(C)(ii)-
(iv). These principles are embodied in
the current EOIR regulations at 8 CFR
1003.2 and 1003.23.

13 Matter of Castro-Tum continues to apply to
immigration proceedings outside of the Fourth and
Seventh Circuits. Also, neither Romero nor Morales
addressed the statutory commitment to the Attorney
General to make “controlling” determinations of
immigration laws under 8 U.S.C. 1103(a)(1); the
regulatory specifications that only the Director, the
Chief Appellate Immigration Judge, and the Chief
Immigration Judge—and not line appellate
immigration judges or line immigration judges—
have authority to defer adjudication of cases; nor
the evident superfluousness of those specifications
for the Chief Appellate Immigration Judge and the
Chief Immigration Judge if all appellate
immigration judges and immigration judges already
possess that authority. See 8 CFR 1003.0(b)(1)(ii),
1003.1(a)(2)(i)(C), 1003.9(b)(3); compare 8 CFR
1003.0(b)(1)(ii) and 1003.1(a)(2)(i)(C), with 8 CFR
1003.1(d)(1)(ii) and 1003.10(b).

As a further exception to the time and
number limitations on motions to
reopen and reconsider, both the BIA and
immigration judges presently have the
authority to reopen or reconsider a case
sua sponte. See 8 CFR 1003.2(a),
1003.23(b)(1). The Board has made clear
that this authority ““is not meant to be
used as a general cure for filing defects
or to otherwise circumvent the
regulations, where enforcing them might
result in hardship.” Matter of ]-J-, 21
I&N Dec. 976, 984 (BIA 1997); see also
Matter of G-D-, 22 1&N Dec. 1132,
1133-34 (BIA 1999) (explaining that the
Board’s discretion to reconsider a case
sua sponte is “‘an extraordinary remedy
reserved for truly exceptional
situations”). It has further emphasized
the importance of both complying with
the time and number limitations on
motions and ensuring the finality of
immigration proceedings and of not
utilizing its sua sponte authority to
circumvent those considerations. Matter
of Beckford, 22 I&N Dec. at 1221.

J. Certification Authority

In most instances, decisions by
immigration judges are brought to the
Board for review through an appeal filed
by the respondent or by DHS. Under 8
CFR 1003.38, the parties have 30
calendar days from the issuance of an
oral decision or the mailing of a written
decision to file an appeal with the
Board. However, apart from the appeal
process, the Secretary of Homeland
Security, any other duly authorized
officer of DHS, any immigration judge,
or the Board itself may certify an
immigration judge’s decision or a
reviewable DHS decision for review by
the Board. 8 CFR 1003.1(c); see also 8
CFR 1001.1(c) and (d). The Board can
certify cases only for matters within its
appellate jurisdiction. 8 CFR 1003.1(c);
Matter of Sano, 19 1&N Dec. 299, 301
(BIA 1985). Further, the Board cannot
certify cases or issues implicitly. Matter
of Jean, 23 I&N Dec. 373, 380 n.9 (A.G.
2002). Although the regulations do not
specify any standard governing the
Board’s certification to itself, the
Attorney General has concluded that the
Board’s discretion is not unbounded
and is analogous to its authority to
reopen or reconsider proceedings sua
sponte. Id.

K. Timeliness of the Adjudication of BIA
Appeals and Composition of BIA Panels

Except in limited circumstances,
appeals assigned to a single Board
member are to be decided within 90
days of completion of the record on
appeal, whereas appeals assigned to a
three-member panel are to be decided
within 180 days (including any
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additional opinion by a member of the
panel) of assignment to the panel. 8 CFR
1003.1(e)(8)(i). The regulations do not
specify completion parameters for other
categories of appeals, such as
interlocutory appeals and appeals
subject to summary dismissal, nor do
they specify time frames for pre-
adjudicatory processing such as
requesting the record of proceeding and
ordering transcripts. See id.

If an appeal is taken from a decision
of an immigration judge, the record of
proceeding is forwarded to the Board
upon request or order of the Board. 8
CFR 1003.5(a). Where transcription of a
decision is required, the immigration
judge shall review the transcript within
14 days of receipt or within 7 days after
returning to his or her duty station. Id.
If an appeal is taken from a decision by
DHS, the record of proceeding shall be
forwarded to the Board by the DHS
officer upon receipt of the briefs or
expiration of the time allowed for briefs.
8 CFR 1003.5(b); see also 8 CFR
1001.1(c).

IV. Proposed Changes

The changes proposed by the
Department are summarized below. The
changes discussed in subsections A
through G, K, and L below are intended
to apply to appeals filed on or after the
effective date of publication. The
changes discussed in subsections H
through J below are intended to be
effective on the date of publication.

A. Briefing Extensions

First, this NPRM would reduce the
maximum allowable time for an
extension of the briefing schedule to 14
days. Although current regulations
allow an extension of up to 90 days,
Board policy for many years has been to
grant an extension of only 21 days
regardless of the amount of time
actually requested. BIA Practice Manual
at 65; cf. Revised General Practice
Regarding First Briefing Deadline
Extension Request for Detained Aliens,
71 FR 51856, 51857 (Aug. 31, 2006)
(noting that Board policy will continue
to allow granting briefing extension
requests of 21 days in detained cases).
Because briefing extensions are
disfavored in the first instance, BIA
Practice Manual at 65 (“In the interest
of fairness and the efficient use of
administrative resources, extension
requests are not favored.”), and because
the Board expects any extension request
to be for the purpose of completing or
finalizing a brief—rather than drafting it
from the beginning—there is no
justification for a lengthy extension
period. Moreover, reducing the amount
of time for an extension will decrease

the likelihood of gamesmanship
associated with simultaneous briefing in
which one party files a last-minute
extension request and then has a
lengthy period of time to review and
address arguments made in the
opposing party’s brief that was already
filed consistent with the prior deadline.

If the appeal is from an immigration
judge decision in a case that is
transcribed, the BIA will continue to set
the briefing schedule after the transcript
becomes available. This proposal would
not eliminate the BIA’s continued
ability to extend the time allowed for
filing a brief for good cause shown or to
consider a late-filed brief as a matter of
discretion. 8 CFR 1003.3(c). However, it
would expressly limit the number of
allowable extensions consistent with
current Board policy “not to grant
second briefing extension requests.”
BIA Practice Manual at 65 (emphasis in
original).

The proposed rule further clarifies
that there is no right to a briefing
extension by any party in any case and
prohibits the Board from adopting a
policy of granting all extension requests
without an individualized finding of
good cause. Should the Board determine
that supplemental briefing may be
beneficial in particular cases, however,
the proposed rule allows the Board to
ask for such briefing after the expiration
of the initial briefing schedule.

Under the proposed framework,
depending on whether the case requires
the preparation of a transcript, whether
the transcript can be timely prepared,
and whether a briefing extension is
granted, a party would have at least a
month and potentially up to almost
three months to submit a brief if it
chooses, from the time an appeal is
filed, which the Department expects to
be ample time even without access to
the transcript to address the issues in
most cases. Approximately 78 percent of
respondents have representation on
appeal, and DHS is represented in all
appeals. EOIR, Adjudication Statistics:
Current Representation Rates (Apr. 15,
2020), https://www.justice.gov/eoir/
page/file/1062991/download.
Consequently, in most cases, both
parties have reviewed the case at the
time an appeal is filed. Moreover, the
issues should be squarely presented in
the Notice of Appeal, which requires
specific details about the case and
arguments to be considered, well before
any briefs are filed. Under 8 CFR
1003.3(b), the party taking the appeal
must identify the reasons for the appeal
in the Notice of Appeal (Form EOIR-26
or Form EOIR-29) or in any attachments
thereto, in order to avoid summary
dismissal pursuant to § 1003.1(d)(2)(i).

Such a statement must specifically
identify the findings of fact, the
conclusions of law, or both, that are
being challenged. Moreover, if a
question of law is presented, supporting
authority must be cited. If the dispute is
over the findings of fact, the specific
facts contested must be identified. In
addition, where the appeal concerns
discretionary relief, the appellant must
state whether the alleged error relates to
statutory grounds of eligibility or to the
exercise of discretion and must identify
the specific factual and legal finding or
findings that are being challenged.
Furthermore, the parties frequently do
not file a brief at all.14 For instance, in
FY 2019, the Board issued a briefing
schedule in approximately 17,069 cases.
Of those, the respondent did not file a
brief in approximately 4,400 cases, DHS
did not file a brief in roughly 10,900
cases, and neither party filed a brief in
over 3,000 cases.15

Consequently, although the changes
will allow the Board to more
expeditiously address its growing
caseload, they should have relatively
little impact on the preparation of cases
by the parties on appeal. Further, it is
expected that these changes will shorten
the time required for a case to work
through the BIA’s adjudicatory process,
enabling the BIA to maximize its
adjudicatory capacity and EOIR to meet
its obligation to complete cases in an
expeditious manner. EOIR will be able
to adjudicate more cases annually,
ensuring that both parties receive a final
decision expeditiously following notice
and an opportunity to be heard
consistent with the requirements of due
process.

B. Simultaneous Briefing

Additionally, the Department
proposes to adopt simultaneous briefing
schedules instead of consecutive
briefing schedules for cases involving
aliens who are not in custody. This
change would reduce adjudicatory delay
by shortening the briefing period for
non-detained cases from a total of 63
days (21 days for the initial brief, plus
a 21-day extension, and 21 days for the
responsive brief) to a total of 35 days (21
days for simultaneous briefs, plus a 14-
day extension), not counting any time
needed for preparation of a transcript

14 Neither the appellee nor the appellant is
required to submit a brief. The party taking an
appeal will indicate on Form EOIR 26, Notice of
Appeal from a Decision of an Immigration Judge,
whether it intends to submit a brief on appeal by
checking a box.

15 These numbers treat the filing of a motion to
summarily affirm the decision below as the filing
of a brief. These numbers do not exclude cases in
which a party indicated on the Notice of Appeal
that it did not intend to file a separate brief.


https://www.justice.gov/eoir/page/file/1062991/download
https://www.justice.gov/eoir/page/file/1062991/download

Federal Register/Vol.

85, No. 166/ Wednesday, August 26,

2020/ Proposed Rules 52499

and setting the briefing schedule or
filing of a reply brief, if applicable. This
change in turn will enable the BIA to
more expeditiously review and
adjudicate non-detained appeals. The
proposed regulation maintains the BIA’s
ability to permit reply briefs in certain
cases. 8 CFR 1003.3(c).

The Department previously
considered simultaneous briefing for all
appeals but ultimately adopted the
practice only for detained appeals. 67
FR 54895. Simultaneous briefing has
worked well for appeals involving
aliens who are in custody, and upon
further consideration, there is no
apparent reason not to apply it to non-
detained cases as well, particularly
when both parties are frequently
represented on appeal and one or both
parties may often choose not to file a
brief at all. It is also important to
harmonize the briefing requirements to
the maximum extent possible to ensure
that all cases—and not solely detained
cases—are adjudicated in a timely
manner. Both the parties and the
Department have a strong interest in
ensuring that appeals are adjudicated
expeditiously, and there is currently no
legal or operational reason to adjudicate
non-detained cases in a less efficient
manner than detained cases. In light of
the Department’s experience with
simultaneous briefing in detained cases,
the Department believes that, whatever
basis there may have been previously to
treat the two categories of cases
differently, see id., those reasons are no
longer sufficiently compelling to
warrant the continued disparate
treatment of detained and non-detained
cases on appeal. To that end, the
Department believes that implementing
simultaneous briefing would allow non-
detained cases to be adjudicated in a
more expeditious manner. The
Department also notes that this change
is consistent with a previously-
expressed public concern that treating
two classes of appellants differently—
i.e., non-detained aliens and detained
aliens—was ‘““inequitable and
fundamentally unfair.” See 61 FR
18902-03.

C. BIA Remands for Identity, Law
Enforcement, or Security Investigations
or Examinations

The Department proposes to revise 8
CFR 1003.1(d)(6)(ii) to provide that,
when a case before the BIA requires
completing or updating identity, law
enforcement, or security investigations
or examinations, the exclusive course of
action would be for the BIA to place the
case on hold while identity, law
enforcement, or security investigations
or examinations are being completed or

updated, unless DHS reports that
identity, law enforcement, or security
investigations or examinations are no
longer necessary or until DHS does not
timely report the results of completed or
updated identity, law enforcement, or
security investigations or examinations.
Under this NPRM, the BIA would no
longer remand a case to the immigration
court for the sole purpose of completing
or updating identity, law enforcement,
or security investigations or
examinations, which has become a
common practice in the 14 years since
the relevant regulations were last
updated. See, e.g., Matter of S-A-K- and
H-A-H-, 24 I&N Dec. 464, 466 (BIA
2008) (order sustaining appeal and
remanding the case to the immigration
judge for DHS to complete or update
background checks). There is no
apparent operational reason why the
BIA cannot hold a decision until it
receives information from DHS
regarding completed or updated
identity, law enforcement, or security
investigations or examinations. And
routinely remanding cases solely for
that purpose both needlessly delays
resolution of a case and takes up space
on an immigration court docket that
could otherwise be used to address
another case. In light of the growing
immigration court backlog and the
necessity to preserve overburdened
judicial resources at the immigration
courts, it is appropriate to remove the
option to remand cases to the
immigration court for the sole purpose
of completing or updating identity, law
enforcement, or security investigations
or examinations to ensure that such
cases are addressed as expeditiously as
possible.1® The Board need not hold a
case, however, if it decides to dismiss a
respondent’s appeal or to deny the relief
or protection sought. 8 CFR
1003.1(d)(6)(iv).2”

Only if the results are not reported by
DHS within 180 days of the Board’s
notice of placing a case on hold will the
Board remand a case to an immigration
court for further proceedings. The
proposed rule makes clear, however,

16 As discussed further, infra, the Board may
remand cases to the immigration judge in which the
identity, law enforcement, or security investigations
or examinations need to be completed or updated
but DHS has not timely reported the results of those
checks. Further, DHS may move to remand a case
based on the results of the identity, law
enforcement, or security investigations or
examinations.

17 The proposed rule makes conforming edits to
8 CFR 1003.1(d)(6)(iv) due to the proposed changes
to 8 CFR 1003.1(d)(6)(ii). It also makes a clarifying
edit to 8 CFR 1003.1(d)(6)(iv) in recognition of the
fact that the Board considers appeals of applications
for protection—e.g., withholding of removal under
the INA or protection under the CAT—in addition
to appeals of applications for relief.

that the Board may also remand a case
if the results of the identity, law
enforcement, or security investigations
or examinations raise an issue that
should be considered by the
immigration judge in the first instance.

Additionally, the Department
proposes to authorize the BIA to deem
an application abandoned when the
applicant fails, after being notified by
DHS, to comply with the requisite
procedures for DHS to complete the
identity, law enforcement, or security
investigations or examinations within
90 days of the BIA’s notice that the case
is being placed on hold for the
completion of the identity, law
enforcement, or security investigations
or examinations. This change provides
the BIA with similar authority already
delegated to immigration judges
pursuant to 8 CFR 1003.47(c) and (d).18
The Department believes that
authorizing the BIA to deem such
applications abandoned will promote
uniformity in EOIR adjudicatory
procedure and maximize the prompt
adjudication of cases.

D. Finality of BIA Decisions and
Voluntary Departure Authority

The Department proposes to amend 8
CFR 1003.1(d)(7) to provide further
guidance regarding the finality of BIA
decisions. First, the Department
proposes to add a new paragraph
(d)(7)(i) to clarify that the BIA has
authority to issue final orders when
adjudicating an appeal, including final
orders of removal when a finding of
removability has been made by an
immigration judge and an application
for protection or relief from removal has
been denied; 19 grants of relief or

18 Because DHS is responsible for biometrics
checks for detained aliens, because a non-detained
alien will have already had biometrics taken at the
immigration court level, and because the biometrics
checks can often be updated without requiring the
alien to be fingerprinted again, see U.S. Gitizenship
& Immigration Servs., Dep’t of Homeland Sec.,
Fingerprint Check Update Request: Agreement
Between USCIS and ICE (July 27, 2016), https://
www.uscis.gov/forms/fingerprints/fingerprint-
check-update-request-agreement-between-uscis-
and-ice, the alien will not generally need to do
anything once the BIA issues its notice.
Nevertheless, the BIA’s notice will notify the alien
that, if the alien is non-detained and biometrics
need to be taken again, DHS will contact the alien.

19 An immigration judge generally will not
consider an application for protection or relief from
removal until a finding of removability has been
made. Thus, in cases in which an immigration
judge has terminated proceedings after finding an
alien not removable, DHS has appealed that
decision, and the Board sustains the appeal, the
Board would remand that case to the immigration
judge for consideration of any applications for
protection or relief the alien may choose to file
rather than issuing an order of removal in the first
instance.
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protection from removal; and orders to
terminate or dismiss proceedings. Most
circuit courts to consider this issue have
concluded that the BIA possesses such
authority.20 See, e.g., Sosa-Valenzuela v.
Gonzales, 483 F.3d 1140, 1146 (10th Cir.
2007) (collecting cases); accord Solano-
Chicas v. Gonzales, 440 F.3d 1050, 1054
(8th Cir. 2006) (“[TThe BIA’s power is
not just one of merely affirming or
reversing IJ decisions; it may order relief
itself. We find it entirely consistent that
the BIA also may deny status and order
an alien removed.” (internal citations
omitted)).

The Department also proposes to add
a new paragraph (d)(7)(iii) to 8 CFR
1003.1 to delegate clear authority to the
BIA to consider issues relating to the
immigration judge’s decision on
voluntary departure de novo and, within
the scope of the BIA’s review authority
on appeal, to issue final decisions on
requests for voluntary departure based
on the record of proceedings. The
proposed rule enumerates procedural
and substantive requirements related to
this authority, including, inter alia, the
content of advisals that the BIA must
provide to the alien, the means by
which the BIA must provide advisals,
the means by which an alien may accept
or decline the BIA’s grant of voluntary
departure, and how an alien is required
to post a voluntary departure bond.
These amendments follow the current
regulations regarding voluntary
departure before the immigration court
at 8 CFR 1240.26 and are intended to
create analogous authority at the BIA,
based on the record developed at the
immigration judge hearing.

Additionally, the proposed rule
would directly state that the BIA may
not remand a case to the immigration
court solely to consider a request for
voluntary departure under section
240B(b) of the INA. Because the Board
may provide relevant advisals to a
respondent regarding voluntary
departure; because appeals raising the
issue of voluntary departure will proffer
a respondent’s eligibility for that relief
before the immigration court (or else the
issue will be deemed waived); and
because the record will otherwise
contain evidence of such eligibility (or
else the opportunity to present such
evidence will be deemed waived), a
remand solely to consider that issue is
a waste of resources and places wholly

20 The Department is not aware of a circuit court
that has concluded to the contrary. Although the
Ninth Circuit in 2004 held the Board lacked such
authority, it reversed itself in 2007 and agreed with
three other circuits that the Board does possess
such authority. See Lolong v. Gonzales, 484 F.3d
1173, 1176 (9th Cir. 2007) (overruling Molina-
Camacho v. Ashcroft, 393 F.3d 937 (9th Cir. 2004)).

unnecessary burdens on immigration
courts. In short, there is no operational
reason that the BIA cannot resolve a
request for voluntary departure rather
than remanding the case to an
immigration judge, prolonging the case
unnecessarily, and inviting an
additional appeal if the respondent
disagrees with the immigration judge’s
determination. Any BIA final order or
grant of voluntary departure would
continue to be a legal determination
based upon the facts as found by the
immigration judge during the course of
the underlying proceedings, subject to a
“clearly erroneous” standard. Moreover,
for cases in which an immigration judge
failed to provide advisals related to a
request for voluntary departure, the
Board can provide such advisals
without needing to engage in
factfinding—and without remanding the
case—because the advisals are
established by regulation.

Together with the amendment to the
identity, law enforcement, or security
investigations or examinations
procedures described above, these
amendments would ensure that the BIA
is empowered to make all relevant
decisions related to an appeal and
prevent the BIA from issuing an order
to remand a case solely to instruct the
immigration judge to issue a particular
final order that is within the BIA’s
authority.

E. Prohibition on Consideration of New
Evidence, Limitations on Motions To
Remand, Factfinding by the BIA, and
the Standard of Review

The Department proposes several
changes to clarify the BIA’s ability to
take certain actions in adjudicating an
appeal to ensure that appeals are
adjudicated in a timely fashion without
undue remands and consistent with the
applicable law. First, the Department
proposes to limit the scope of motions
to remand that the BIA may consider.
Under the proposed paragraph (d)(7)(v)
to 8 CFR 1003.1, the BIA would be
prohibited from receiving new evidence
on appeal, remanding a case for the
immigration judge to consider new
evidence in the course of adjudicating
an appeal, or considering a motion to
remand based on new evidence. Parties
who wish to have new evidence
considered in other circumstances may
file a motion to reopen in accordance
with the standard procedures for such
motions, i.e., compliance with the
substantive requirements for such a
motion at 8 CFR 1003.2(c). There would
be three exceptions to these
prohibitions. The first would be for new
evidence that is the result of identity,
law enforcement, or security

investigations or examinations,
including civil or criminal
investigations of immigration fraud.2?
The second would be for new evidence
pertaining to a respondent’s
removability under the provisions of 8
U.S.C. 1182 and 8 U.S.C. 1227. The
third would be for new evidence that
calls into question an aspect of the
jurisdiction of the immigration courts,
such as evidence pertaining to alienage,
e.g., Matter of Fuentes, 21 1&N Dec. 893,
898 (BIA 1997) (EOIR has no
jurisdiction over United States citizens),
or EOIR’s authority vis-a-vis DHS
regarding an application for
immigration benefits, see, e.g., 8 U.S.C.
1158(b)(3)(C) (DHS has initial
jurisdiction over an asylum application
filed by a genuine unaccompanied alien
child (as defined in 6 U.S.C. 279(g)));
Matter of M—A-C-O-, 27 1&N Dec. 477,
480 (BIA 2018) (an immigration judge
has initial jurisdiction over an asylum
application filed by a respondent who
was previously determined to be an
unaccompanied alien child but who
turned 18 before filing the application);
Matter of Martinez-Montalvo, 24 I&N
Dec. 778, 778-89 (BIA 2009)
(immigration judges have no
jurisdiction to adjudicate an application
filed by an arriving alien seeking
adjustment of status under the Cuban
Refugee Adjustment Act of November 2,
1966, with the limited exception of an
alien who has been placed in removal
proceedings after returning to the
United States pursuant to a grant of
advance parole to pursue a previously
filed application); Matter of Singh, 21
1&N Dec. 427, 433—-34 (BIA 1996) (EOIR
lacks jurisdiction over legalization
applications pursuant to section 245A of
the INA).

Ordinarily the BIA does not consider
new evidence on appeal. Matter of
Fedorenko, 19 1&N Dec. 57, 74 (BIA
1984). In other cases, however, it will
remand a case for consideration of new
evidence when the alien “ha[s] met the
‘heavy burden’ of showing that the new
evidence presented ‘would likely
change the result in the case.””” Matter
of L-O-G—, 21 1&N Dec. 413, 420 (BIA
1996) (quoting Matter of Coelho, 20 1&N
Dec. at 473). It will also sometimes
construe the submission of new
evidence on appeal as a motion to
remand for further factfinding pursuant
to 8 CFR 1003.1(d)(3)(iv). The lines

21 The proposed rule makes clear that nothing in
the regulation prohibits the Board from remanding
a case based on new evidence or information
obtained after the date of the immigration judge’s
decision as a result of identity, law enforcement, or
security investigations or examinations, including
investigations occurring separate from those
required by 8 CFR 1003.47.
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between these three views of new
evidence on appeal are not clearly
delineated and may lead to inconsistent
application. Cf. Ramirez-Alejandre v.
Ashcroft, 319 F.3d 365, 376 (9th Cir.
2003) (“However, the BIA was
inconsistent with respect to its
treatment of relevant supplemental
evidence tendered on appeal. It did not
have formal procedures for
consideration of such evidence. In some
cases, it accepted the evidence; in other
cases it remanded for further findings;
and in some, like the present case, it
declared itself precluded from
entertaining the evidence.”). Their lack
of clarity also allows gamesmanship on
appeal—e.g., a respondent whose
application is denied might seek
additional evidence to present on
appeal in order to procure a second
attempt at establishing eligibility, even
though such evidence should have been
presented in the first instance. Although
a motion to remand must “‘be based on
new, previously unavailable” evidence,
Matter of W-Y-C- & H-O-B-, 27 I&N
Dec. 189, 192 (BIA 2018), respondents
frequently seek remands based on
evidence that could have been
submitted to the immigration judge in
the first instance. Consequently, to
eliminate confusion, avoid inconsistent
results, and encourage the presentation
of all available and probative evidence
at the trial level before an immigration
judge, the Department believes it is
appropriate to establish a clearer, bright-
line rule regarding the submission of
new evidence on appeal.

Prohibiting the BIA from considering
new evidence on appeal as a ground for
remand is in keeping with the general
authority of EOIR adjudicators to
manage the filing of applications and
collection of relevant documents.
Additionally, this prohibition reduces
the likelihood of the need for a remand
to the immigration court given the BIA’s
general inability to engage in factfinding
about the newly proffered evidence. The
proposed exceptions cover situations in
which the need for a remand due to new
evidence—e.g., to address an issue of
alienage or removability—overrides any
other consideration because the new
evidence calls into question the
availability or scope of proceedings in
the first instance. In all other situations,
the potential for gamesmanship, the
need to ensure that evidence is heard in
a timely manner at the trial level, and
the operational burden of sending the
case back to an immigration judge to
begin the adjudicatory process anew
strongly counsel against allowing the
Board to consider allegedly new
evidence on direct appeal. Given the

requirement to submit relevant evidence
within the deadlines set by the
immigration judge and the ability to
submit newly discovered or previously
unavailable evidence as part of a motion
to reopen, the Department believes that
these changes are an appropriate means
to reduce remands and ensure the BIA
is able to move forward independently
with as many appeals as possible
without further delay.

An immigration judge loses
jurisdiction over a motion to reopen that
is pending when an appeal of the
immigration judge’s decision is filed
with the BIA, and an immigration judge
lacks jurisdiction over a motion to
reopen filed while an appeal is already
pending at the BIA. See 8 CFR
1003.23(b)(1). The proposed rule would
remove 8 CFR 1003.2(c)(4) and
eliminate the treatment of motions to
reopen in such situations as motions to
remand for the same reasons that the
proposed rule seeks to establish clearer
rules for the submission of new
evidence and the handling of remands
by the BIA. Due to the requirement to
submit relevant evidence within the
deadlines set by the immigration judge
and the ability to submit newly
discovered or previously unavailable
evidence as part of a motion to reopen,
these changes are an appropriate means
to reduce remands and ensure the BIA
is able to move forward independently
with as many appeals as possible
without further delay.

The Department proposes to more
clearly delineate the circumstances in
which the BIA may engage in
factfinding on appeal. Because the BIA
is not authorized to consider new
evidence on appeal, see 8 CFR
1003.1(d)(3)(iv), and because an issue
not raised before the immigration judge
is waived, see, e.g., Matter of ]-Y-C-, 24
I&N Dec. 260, 266 n.1 (BIA 2007), the
BIA should not have any need to engage
in factfinding in the mine run of
immigration case appeals, nor should it
have a need to remand for further
factfinding. To that end, the proposed
rule more clearly spells out the
limitations on the Board’s ability to
remand for additional factfinding,
subject to an exception related to factual
issues raised by identity, law
enforcement, or security investigations
or examinations, or other investigations
as noted above in footnote 21.

Nevertheless, the Department
recognizes that there may be situations
in which the Board should engage in
factfinding and proposes to clarify
limited circumstances in which the
Board may do so—i.e., situations in
which the Board may take
administrative notice of facts that are

not reasonably subject to dispute, such
as current events, the contents of official
documents outside the record, or facts
that can be accurately and readily
determined from official government
sources and whose accuracy is not
disputed. The proposed rule makes
clear, however, that if the Board intends
to administratively notice a fact outside
the record that would be the basis for
overturning a grant of relief or
protection issued by an immigration
judge, the Board must give notice to the
parties and an opportunity for them to
address the matter.

The Department further proposes to
amend the regulations to make clear that
the Board may take administrative
notice of any undisputed facts
contained in the record. There is simply
no operational or legal reason to remand
a case for factfinding if the record
already contains evidence of undisputed
facts, and the BIA may appropriately
rely on such facts without remanding
the case. See generally Guerrero-
Lasprilla v. Barr, 140 S. Gt. 1062, 1072
(2020) (holding that ““‘the application of
a legal standard to established or
undisputed facts” is a question of
law).22 To that end, the proposed rule
also makes clear that the BIA may affirm
the decision of the immigration judge or
DHS on any basis supported by the
record, including a basis supported by
facts that are not disputed.23

Finally, the proposed rule would
make clear that the BIA cannot remand
a case based solely on the “totality of
the circumstances.” Although the Board
sometimes uses that standard to justify
remanding a case, there is no statutory
or regulatory basis for this standard.
Accordingly, the proposed rule makes
clear that the BIA could not employ
such a standard in its review.

22 Facts may be undisputed when the one party
proffers them and the opposing party concedes the
truth of those facts, see, e.g., Matter of T-M-H- &
S-W-C-, 25 I&N Dec. 193, 193-94 (BIA 2010), or
when they are found by the immigration judge and
they are “not meaningfully challenged on appeal,”
Matter of Diaz & Lopez, 25 1&N Dec. 188, 189 (BIA
2010).

23 Although the Board is not an Article III
appellate tribunal, this rule also follows the
longstanding principle of federal appellate review
that a reviewing court may affirm a lower court
decision on any basis contained in the record. See,
e.g., Richison v. Ernest Group, Inc., 634 F.3d 1123,
1130 (10th Cir. 2011) (“We have long said that we
may affirm on any basis supported by the record,
even if it requires ruling on arguments not reached
by the district court or even presented to us on
appeal.”); cf. Helvering v. Gowran, 302 U.S. 238,
245 (1937) (“In the review of judicial proceedings
the rule is settled that, if the decision below is
correct, it must be affirmed, although the lower
court relied upon a wrong ground or gave a wrong
reason.”’).
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F. Scope of a Board Remand

When the Board remands a case, it
divests itself of jurisdiction unless
jurisdiction is expressly retained. Matter
of Patel, 16 I&N Dec. at 601. When this
is done, unless the Board qualifies or
limits the remand for a specific purpose,
the remand is effective for the stated
purpose and for consideration of any
and all other matters as appropriate. Id.
Cases remanded for the completion of
identity, law enforcement, or security
investigations or examinations pursuant
to 8 CFR 1003.47(h) are also treated as
general remands, and an immigration
judge may consider new evidence in
such a remanded case “if it is material,
was not previously available, and could
not have been discovered or presented
at the former hearing.” Matter of
M-D-, 24 1&N Dec. at 141. Circuit courts
have construed Matter of Patel to mean
that the BIA can only limit the scope of
its remand if it (1) expressly retains
jurisdiction and (2) qualifies or limits
the scope of remand. Bermudez-Ariza,
893 F.3d at 688; Johnson, 286 F.3d at
701.

Confusion arises, however, because
no regulation allows the Board to
expressly retain jurisdiction over a
remanded case, and the Board rarely, if
ever, does so in practice. See BIA
Practice Manual at 76 (“Once a case has
been remanded to the Immigration
Judge, the only motion that the Board
will entertain is a motion to reconsider
the decision to remand.”’).
Consequently, even though a Board
remand may clearly be intended for a
limited purpose, the Board’s failure to
explicitly state that it is retaining
jurisdiction over an appeal while
simultaneously remanding the case—
consistent with both its practice and the
lack of clear regulatory authority to do
so—means that the remand is not
actually so limited. See, e.g., Bermudez-
Ariza, 893 F.3d at 688—89 (“We think it
likely that the BIA limited the scope of
remand to a specific purpose in this
case by stating that it was remanding
‘for further consideration of the
respondent’s claim under the
Convention Against Torture.” That said,
the BIA’s remand order nowhere
mentioned jurisdiction, much less
expressly retained it. Thus, irrespective
of whether the BIA qualified or limited
the scope of remand, the IJ had
jurisdiction to reconsider his earlier
decisions . . . .”).

Put differently, even if the Board
clearly indicates that the remand is for
a limited purpose, most—if not all—of
its remands would be interpreted to be
general remands allowing for
consideration of issues well beyond the

intended scope of the remand.
Consequently, even where the Board
clearly intends a remand to be for a
limited purpose, an immigration judge
faces potential confusion regarding the
scope of the remand and will often treat
the order as a general remand that
would allow consideration of other
issues. See id. (a remand to consider a
claim under the CAT does not preclude
consideration of an asylum claim
because the Board did not specifically
reserve jurisdiction); see also Matter of
M-D-, 24 1&N Dec. at 141—42 (a remand
for completion of background checks for
one application does not preclude
consideration of new evidence for
another application).

To eliminate this confusion for
immigration judges, the Department
proposes to amend the regulations to
make it clear that the Board may limit
the scope of a remand while
simultaneously divesting itself of
jurisdiction on remand.2* Thus, a
remand for a limited purpose—e.g., the
completion of identity, law
enforcement, or security investigations
or examinations—would be limited
solely to that purpose consistent with
the Board’s intent, and the immigration
judge would be precluded from
considering any issues beyond the scope
of the remand.

G. Immigration Judge Quality Assurance
Certification of a BIA Decision

To ensure the quality of Board
decision-making, the Department
proposes to allow immigration judges to
certify BIA decisions reopening or
remanding proceedings for further
review by the Director in situations in
which the immigration judge alleges
that the BIA made an error. Currently,
there is no clear mechanism to
efficiently address concerns regarding
errors made by the BIA in reopening or
remanding proceedings. Although
parties may file a motion to reconsider,
that process is cumbersome, time-
consuming, and may not fully address
the alleged error. If the error inures to
the favor of DHS, the respondent must
again wait for an order of removal in
order to bring another appeal, either to
the BIA or to federal court through a
petition for review. If the error inures to
the favor of the respondent, DHS has no
effective mechanism of correcting the
error, except through another hearing
and an appeal to the BIA. Additionally,
an erroneous remand by the BIA
inappropriately affects an immigration

24 The only exception would be cases in which
the Board remands a case to an immigration court
due to the court’s failure to forward the
administrative record in response to the Board’s
request.

judge’s performance evaluation by
affecting that judge’s remand rate,
which is a component of the judge’s
performance evaluation. Overall, an
immigration judge is in the best position
to identify an error made by the BIA and
to seek to remedy it expeditiously
without needlessly placing additional
burdens on the parties. Consequently,
the Department has determined that it is
appropriate to ensure immigration
judges have a mechanism through
which they can request the correction of
errors by the Board and thereby improve
the quality of adjudications as whole.

The Department’s proposal is limited
only to cases in which the immigration
judge articulates a specific error
allegedly committed by the Board
within a narrow set of criteria: (1) The
Board decision contains a typographical
or clerical error affecting the outcome of
the case; (2) the Board decision is
clearly contrary to a provision of the
INA, any other immigration law or
statute, any applicable regulation, or a
published, binding precedent; (3) the
Board decision is vague, ambiguous,
internally inconsistent, or otherwise did
not resolve the basis for the appeal; or
(4) a material factor pertinent to the
issue(s) before the immigration judge
was clearly not considered in the Board
decision. These criteria are used in
similar circumstances at other
adjudicatory agencies, e.g., HALLEX I-
3—6—10 (delineating criteria for protests
of decisions by SSA ALJs or
administrative appellate judges), and
they are intended to strike an
appropriate balance in situations in
which errors by the Board should be
corrected as quickly as possible.

The Department’s proposal also
outlines three procedural criteria that an
immigration judge must follow in order
to certify a Board decision for review:
(1) The certification order must be
issued within 30 days of the Board
decision if the alien is not detained and
within 15 days of the Board decision if
the alien is detained; (2) the
immigration judge, in the certification
order, must specify the regulatory basis
for the certification and summarize the
underlying procedural, factual, or legal
basis; and (3) the immigration judge
must provide notice of the certification
to both parties. To ensure a neutral
arbiter between the immigration judge
and the Board, such certification orders
would be reviewed by the Director. In
reviewing such orders, the Director
would have delegated authority from
the Attorney General similar to that of
the Board but would be limited in
deciding the merits of the case. For a
case certified to the Director, the
Director would be allowed to dismiss
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the certification and return the case to
the immigration judge or to remand the
case back to the Board for further
proceedings; the Director, however,
would not issue an order of removal,
grant a request for voluntary departure,
or grant or deny an application for relief
or protection from removal. Finally, the
Department’s quality assurance
certification process would make clear
that it is a mechanism to ensure that
BIA decisions are accurate and
dispositive—and not a mechanism
solely to express disagreements with
Board decisions or to lodge objections to
particular legal interpretations.

H. 8 CFR 1003.1(d)(1)(ii) and 1003.10(b)

Prior to 2012, the Department did not
consider 8 CFR 1003.1(d)(1)(ii) or
1003.10(b), or similar language in 8 CFR
part 1240, to authorize an immigration
judge or the Board to unilaterally
administratively close a case over a
party’s objection. In fact, longstanding
Board precedent was clear that an
immigration judge was required both to
complete a case and to complete it
through only one of three avenues: An
order of termination, an order of
removal, or an order of relief25 or
protection. Matter of Chamizo, 13 1&N
Dec. at 437.

Further, as previously noted,
longstanding Board precedent and well-
established administrative law
separation-of-function principles
strongly oppose placing the immigration
judge in the role of the prosecutor and
determining which immigration cases
should be adjudicated and which ones
should not. See, e.g., Matter of Quintero,
18 I&N Dec. at 350; cf. Lopez-Telles v.
INS, 564 F.2d at 1304; Matter of Silva-
Rodriguez, 20 I&N Dec. at 449-50.

Nevertheless, the Board in 2012
departed from these established
precedents without explanation and
held that an immigration judge—and by
extension, the Board itself—could
unilaterally determine which cases
should not be adjudicated by
administratively closing cases over the
objections of one or both parties. Matter
of Avetisyan, 25 I1&N Dec. at 690. In
doing so, the Board did not
substantively engage with its prior
precedent, e.g., Matter of Chamizo,
Matter of Quintero, or Matter of Roussis.
Rather, it simply asserted—
paradoxically and without
justification—that its decision would
not preclude DHS from pursuing
removal proceedings, even though
administrative closure, in fact, does

25Relief, as used here, includes voluntary
departure, even though such an order is issued with
an alternate order of removal. 8 CFR 1240.26(d).

preclude DHS from pursuing the
removal proceedings while the
administrative closure order is in
effect.26 Compare Matter of Avetisyan,
25 1&N Dec. at 694 (“Although
administrative closure impacts the
course removal proceedings may take, it
does not preclude the DHS from . . .
pursuing those proceedings . . . .”),
with Matter of Amico, 19 I&N Dec. 652,
654 (BIA 1988) (“When a case is
administratively closed, the respondent
is allowed . . . to avoid an order
regarding his deportability, and the
consequences an order of deportation
could bring.”). It also did not address
regulatory provisions that assign the
authority to defer adjudication of cases
to the Director, the Board Chairman, and
the Chief Immigration Judge—but not to
immigration judges or Board members
themselves. See 8 CFR 1003.0(b)(1)(ii),
1003.1(a)(2)(i)(C), 1003.9(b)(3). Further,
the Board did not acknowledge that, if
8 CFR 1003.1(d)(1)(ii) and 1003.10(b)
provided freestanding authority for
administrative closures, then other
regulatory provisions that do expressly
provide for such closures would be
superfluous. See, e.g., 8 CFR
1245.13(d)(3)(i) (stating that
immigration judges or the BIA “shall,
upon request of the alien and with the
concurrence of [DHS], administratively
close the proceedings”). Finally, the
Board did not address the reference in
8 CFR 1003.1(d)(1)(ii) and 1003.10(b) to
the “disposition” of cases, which
ordinarily connotes a final or
dispositive decision, which an order of
administrative closure is not. Compare
Black’s Law Dictionary (11th ed. 2019)
(defining “disposition” as “[a] final
settlement or determination” (emphasis
added)), with Matter of Avetisyan, 25
I&N Dec. at 695 (describing the “fact
that administrative closure does not
result in a final order” as “undisputed”)
and Matter of Amico, 19 1&N Dec. at 654
n.1 (“The administrative closing of a
case does not result in a final order.”).
In 2018, the Attorney General
overruled Matter of Avetisyan and
expressly renounced reliance on 8 CFR
1003.1(d)(1)(ii) and 1003.10(b) as a basis
for Board members and immigration
judges to utilize a freestanding authority
to administratively close cases. See
Matter of Castro-Tum, 27 1&N Dec. at
284 (“Neither section 1003.10(b) nor
section 1003.1(d)(1)(ii) confers the
authority to grant administrative

26 Although DHS could still move to recalendar
proceedings after Matter of Avetisyan, such
recalendaring was no longer automatic, and it
would be strange to expect an immigration judge to
simply recalendar a case upon a motion by DHS
that he or she had already determined should not
proceed.

closure. Grants of general authority to
take measures ‘appropriate and
necessary for the disposition of such
cases’ would not ordinarily include the
authority to suspend such cases
indefinitely. Administrative closure, in
fact, is the antithesis of a final
disposition. These provisions further
direct immigration judges or the Board
to resolve matters ‘in a timely fashion’—
another requirement that conflicts with
a general suspension authority.”).2”
Although the Department continues to
maintain that Matter of Castro-Tum is
the correct reading of the law, it also
seeks to codify that determination in the
regulations in order to eliminate any
residual confusion regarding the scope
of 8 CFR 1003.1(d)(1)(ii) and 1003.10(b)
and associated regulations in 8 CFR part
1240.

To that end, the Department proposes
to amend 8 CFR 1003.1(d)(1)(ii) and
1003.10(b) to make clear that those
provisions—and similar provisions in 8
CFR part 1240—provide no freestanding
authority for immigration judges or
Board members to administratively
close immigration cases absent an
express regulatory or judicially
approved settlement basis to do so. The
balance of authority is clear that DHS
exercises prosecutorial functions in
immigration proceedings and that it is
inappropriate for neutral arbiters such
as immigration judges or Board
members to second-guess DHS
prosecution decisions in order to
determine which cases should be
prosecuted. See, e.g., Lopez-Telles, 564
F.2d at 1304; Matter of Quintero, 18 I&N
Dec. at 350; Matter of Roussis, 18 I&N
Dec. at 258. Moreover, the regulations
make clear that general authority to
defer the adjudication of cases lies with
EOIR leadership and not with
individual Board members or
immigration judges themselves. See 8
CFR 1003.0(b)(1)(ii), 1003.1(a)(2)(i)(C),
1003.9(b)(3). Further, as the Attorney
General previously noted, interpreting 8
CFR 1003.1(d)(1)(ii) and 1003.10(b) to
allow for general authority for
adjudicators to administratively close
cases would render other regulatory
provisions referencing such authority
superfluous.

27 The Board is subject to the decisions of the
Attorney General under 8 CFR 1003.1(d)(1)(i),
which provides that the Board shall be governed by
the provisions and limitations prescribed by
applicable law, regulations, and procedures, and by
decisions of the Attorney General. Also, section
1003.1(d)(1)(ii) provides that the authority of the
Board in adjudicating cases is ““[s]ubject to [the]
governing standards” in paragraph (d)(1)(@).
Immigration judges are similarly subject to the
Attorney General’s decisions under 8 CFR
1003.10(d).
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Finally, as a policy matter, the
changes wrought by Matter of Avetisyan
simply exacerbated both the extent of
the existing backlog of immigration
court cases and the difficulty in
addressing that backlog in a fair and
timely manner. In the six-plus years
between the decisions in Matter of
Avetisyan in 2012 and Matter of Castro-
Tum in 2018, despite the lowest levels
of new case filings by DHS since the
early and mid-2000s, the active pending
caseload in immigration proceedings
increased from 301,250 cases to 715,246
cases and the inactive pending caseload
increased from 149,006 cases to 306,785
cases. See EOIR, Adjudication Statistics:
Active and Inactive Pending Cases
Between February 1, 2012 and May 17,
2018 (Jan. 30, 2019), https://
www.justice.gov/eoir/page/file/1296536/
download. Similarly, between FY 2012
and FY 2017, the number of completed
cases annually fell below 200,000 for
the first time in a decade, including
dropping below 145,000 for three
consecutive years and to the lowest
overall number since 1995. EOIR,
Adjudication Statistics: New Cases and
Total Completions (Apr. 15, 2020),
https://www.justice.gov/eoir/page/file/
1139176/download. After averaging
approximately 225,000 completions per
year in the five full FYs prior to the FY
in which Matter of Avetisyan was
decided, immigration judges averaged
only approximately 149,500
completions per year in the five full FYs
after it was decided. See id. This marked
decline in productivity, which is
correlated with the increase in the use
of administrative closure caused by
Matter of Avetisyan, unquestionably
exacerbated the growth in the pending
caseload during that time period.28

Additionally, by definition,
administrative closure lengthens and
delays proceedings because it defers
disposition of a case until an unknown
and unpredictable date. Although
administrative closure removes a case
from an immigration court’s active
calendar, it does not remove the case
from the docket. Consequently, the
practice of administrative closure does
not reduce the overall pending caseload,
and the strain on immigration courts
due to the volume of cases is the same,
regardless of whether administrative
closure is available. Moreover,

28 The Department notes that in the first full FY
after Matter of Castro-Tum was decided, it
completed the highest number of immigration court
cases in its history. EOIR, Adjudication Statistics:
New Cases and Total Completions (Apr. 15, 2020),
https://www.justice.gov/eoir/page/file/1139176/
download. That level of productivity would have
been sufficient to reduce the pending caseload in
every FY prior to FY 2017. See id.

indefinite delay does not create
flexibility in docketing; it merely puts
off a decision until an unknown time in
the future. Thus, as additional cases
continue to accrue while an
administratively closed case remains
pending, the deferral of a significant
number of cases in the present
ultimately undermines the ability of an
immigration court to address both new
cases and postponed cases in the
future.29 Further, the churning of cases
required to separate those to
administratively close and those to
proceed, as well as the likelihood of
inconsistent outcomes among
immigration judges regarding which
cases should proceed and which ones
should not, strongly militates against
the use of administrative closure as an
efficient or fair docket management
strategy. Overall, administrative closure
does little to manage immigration court
dockets effectively and does much to
undermine the efficient and timely
administration of immigration
proceedings.

In short, administrative closure of
cases by the immigration judges or the
Board, especially the unilateral use of
administrative closure, failed as a policy
matter and is unsupported by the law;
accordingly, the Department proposes to
amend 8 CFR 1003.1(d)(1)(ii) and
1003.10(b) to ensure that it is clearly
prohibited unless authorized by a
Department regulation 2° or a judicially
approved settlement agreement.

The Department also proposes to
revise §§1003.1(d)(1)(ii) and 1003.10(b)
for clarity, to provide explicitly that the
existing references in those paragraphs
to “governing standards” refer to the
applicable governing standards as set
forth in the existing provisions of
§§1003.1(d)(1)(i) and 1003.10(d),
respectively.

29 For example, in the first full FY after Matter of
Castro-Tum was decided, DHS filed the highest
number of new immigration cases in the
Department’s history, 537,793, representing a 70
percent increase over the previous high. EOIR,
Adjudication Statistics: New Cases and Total
Completions (Apr. 15, 2020), https://
www.justice.gov/eoir/page/file/1139176/download.
The need to address both that volume of new cases
and the significant volume of cases deferred
following the decision in Matter of Avetisyan, some
of which would have otherwise already been
completed, illustrates that the practice of
administrative closure makes fair and efficient
docket administration harder, not easier.

30 A regulation applying only to another agency
cannot provide authorization for an immigration
judge or Board member to administratively close a
case. Matter of Castro-Tum, 27 I&N Dec. at 277 n.3
(“Regulations that apply only to DHS do not
provide authorization for an immigration judge or
the Board to administratively close or terminate an
immigration proceeding.”).

I. Sua Sponte Authority

As currently constituted, 8 CFR
1003.2(a) and 8 CFR 1003.23(b)(1) allow
the BIA and immigration judges,
respectively, to reopen proceedings or
reconsider a decision sua sponte
without regard to the time or number
limits that would otherwise apply to
motions to reopen or reconsider filed by
a party. This sua sponte authority is
entirely a product of delegated authority
from the Attorney General, pursuant to
8 U.S.C. 1103(g)(1)—(2), which is
codified in the regulations. See 8 CFR
1003.1(a)(1) (“Board members shall be
attorneys appointed by the Attorney
General to act as the Attorney General’s
delegates in the cases that come before
them.”); 8 CFR 1003.10(a)
(“Immigration judges shall act as the
Attorney General’s delegates in the
cases that come before them.”).
Although use of sua sponte authority is
limited to “exceptional situations,”
Matter of J-J-, 21 I&N Dec. at 984, that
term is not defined by statute or
regulation. Further, as explained in
Lenis v. United States Attorney General,
“no statute expressly authorizes the BIA
to reopen cases sua sponte; rather, the
regulation at issue derives from a statute
that grants general authority over
immigration and nationalization matters
to the Attorney General, and sets no
standard for the Attorney General’s
decision-making in this context.” 525
F.3d 1291, 1293 (11th Cir. 2008).

Notwithstanding the BIA’s disclaimer
that sua sponte authority “is not meant
to be used as a general cure for filing
defects or to otherwise circumvent the
regulations, where enforcing them might
result in hardship,” Matter of J-J-, 21
I&N Dec. at 984, and despite the
Supreme Court’s instruction that a sua
sponte order is one necessarily
independent of any party’s motion or
request, see Calderon v. Thompson, 523
U.S. 538, 554 (1998), aliens often invite
the BIA and immigration judges to
reopen or reconsider a case sua sponte
where the alien’s motion for such an
action was untimely or otherwise
procedurally improper.31 See also

31Despite this case law to the contrary, the Board
has sometimes granted motions using what it
erroneously labels as “sua sponte’” authority. See,
e.g., Matter of Sandra Gabriela Martinez-Reyes,
2016 WL 6519966 (BIA Sept. 28, 2016) (“Based on
the totality of the circumstances in this case, we
will grant the respondent’s motion to reopen to
allow her to pursue relief from removal pursuant to
our sua sponte authority.”); Matter of Nana Owusu
Poku, 2016 WL 4120576 (BIA July 8, 2016) (“[W]e
are granting the motion to reopen in the exercise of
our sua sponte authority.”); Matter of Tania Suyapa
Padgett-Zelaya, 2010 WL 4035400 (Sept. 29, 2010)
(“This case was last before us on August 31, 2009,
when we denied the respondent’s motion to reopen
as untimely and numerically barred. The


https://www.justice.gov/eoir/page/file/1296536/download
https://www.justice.gov/eoir/page/file/1296536/download
https://www.justice.gov/eoir/page/file/1296536/download
https://www.justice.gov/eoir/page/file/1139176/download
https://www.justice.gov/eoir/page/file/1139176/download
https://www.justice.gov/eoir/page/file/1139176/download
https://www.justice.gov/eoir/page/file/1139176/download
https://www.justice.gov/eoir/page/file/1139176/download
https://www.justice.gov/eoir/page/file/1139176/download

Federal Register/Vol.

85, No. 166/ Wednesday, August 26,

2020/ Proposed Rules 52505

Gonzales-Veliz v. Barr, 938 F.3d 219,
227 n.3 (5th Cir. 2019) (““If the BIA does
something because an alien requests it
to do it, then the BIA’s action cannot be
characterized as sua sponte.”); Malukas
v. Barr, 940 F.3d 968, 969 (7th Cir. 2019)
(“Reopening in response to a motion is
not sua sponte; it is a response to the
motion and thus subject to the time-and-
number limits.”).

Further, eleven federal circuit courts
agree that, as a general matter, no
meaningful standards exist to evaluate
the BIA’s decision not to reopen or
reconsider a case based on sua sponte
authority. See Tamenut v. Mukasey, 521
F.3d 1000, 1004 (8th Cir. 2008) (en
banc) (per curiam); Lenis, 525 F.3d at
1293; Ali v. Gonzalez, 448 F.3d 515, 518
(2d Cir. 2006) (per curiam); Doh v.
Gonzales, 193 F. App’x 245, 246 (4th
Cir. 2006) (per curium); Enriquez-
Alvarado v. Ashcroft, 371 F.3d 246, 249
(5th Cir. 2004), overruled on other
grounds by Mata v. Lynch, 576 U.S. 143
(2015); Harchenko v. INS, 379 F.3d 405,
411 (6th Cir. 2004); Calle-Vujiles v.
Ashcroft, 320 F.3d 472, 475 (3d Cir.
2003); Pilch v. Ashcroft, 353 F.3d 585,
586 (7th Cir. 2003); Belay-Gebru v. INS,
327 F.3d 998, 100001 (10th Cir. 2003);
Ekimian v. INS, 303 F.3d 1153, 1159
(9th Cir. 2002); Luis v. INS, 196 F.3d 36,
41 (1st Cir. 1999); accord Malukas, 940
F.3d at 970 (“Gonzalez [v. Crosby, 545
U.S. 524 (2005)] and Calderon require
us to reject Malukas’s position that
adding the phrase ‘sua sponte’ to an
untimely or number-barred motion
makes those limits go away and opens
the Board’s decision to plenary judicial
review. Instead we reiterate the
conclusion of Anaya-Aguilar v. Holder,
683 F.3d 369, 371-73 (7th Cir. 2012)
that, because the Board has unfettered
discretion to reopen, or not, sua sponte,
its decision is not subject to judicial
review at all.”’).32 Consequently, Federal

respondent now has filed another motion to reopen
based on changed country conditions in Honduras.
We will grant the respondent’s motion sua sponte
and will remand the record to the Immigration
Judge for further proceedings consistent with this
order.”). The Board’s putative use of its “sua
sponte” authority in response to a motion
highlights the inherent problems in exercising sua
sponte authority based on procedurally improper
motions or requests.

32 Several circuit courts have concluded that there
is a limited exception to this jurisdictional
limitation where the BIA’s decision not to exercise
its sua sponte authority is based on a legally
erroneous determination, or where a colorable
constitutional issue is raised in a petition for
review. See Bonilla v. Lynch, 840 F.3d 575, 587—
89 (9th Cir. 2016) (citing 8 U.S.C. 1252(a)(2)(D));
Salgado-Toribio v. Holder, 713 F.3d 1267, 1271
(10th Cir. 2013); Zambrano-Reyes v. Holder, 725
F.3d 744, 751 (7th Cir. 2013); Pllumiv. U.S. Att’y
Gen., 642 F.3d 155, 160 (3d Cir. 2011); Mahmood
v. Holder, 570 F.3d 466, 471 (2d Cir. 2009).
Otherwise, however, the Board’s choice not to

circuit courts are, in most cases, unable
to review decisions not to reopen or
reconsider based on the BIA’s or
immigration judges’ sua sponte
authority. See Tamenut, 521 F.3d at
1004-05 (collecting cases).

The Board has never utilized genuine
sua sponte authority—rather than in
response to a motion—as the direct
basis for any precedential decision.33
Although it has putatively invoked such
authority on occasion—e.g., Matter of
X-G-W-, 22 1&N Dec. 71, 73 (BIA
1998)—in each case its invocation was
in response to a motion rather than a
true exercise of its sua sponte authority.
Further, although it ostensibly used its
sua sponte authority in response to a
motion in 1998 to effectuate a policy
change allowing the Board to grant
untimely motions to reopen due to a
fundamental change in law, see id., it
subsequently withdrew from that policy
in 2002 due to finality concerns and has
not relied on such authority to
effectuate policy in the subsequent 18
years, see Matter of G-C-L—-, 23 I&N Dec.
359, 361 (BIA 2002) (ending the policy
of considering untimely motions to
reopen asylum claims sua sponte). The
Department has determined that this
one-time, sui generis use of sua sponte
authority to make policy, which was
subsequently ended after 4 years and
has not been repeated in the subsequent
18 years, does not justify continuing the
delegation of such authority from the
Attorney General. To the contrary, the
Board’s one-time direct use of genuine
sua sponte authority in a precedential
decision, coupled with its more frequent
misapplication of the sua sponte label,
demonstrate the problems with such
authority and strongly counsel in favor
of withdrawing it.

Given the lack of a meaningful
standard to guide a decision whether to
order reopening or reconsideration of
cases through the use of sua sponte
authority, the lack of a definition of
“exceptional situations” for purposes of
exercising sua sponte authority, the

exercise its sua sponte authority is unreviewable.
See, e.g., Bonilla, 840 F.3d at 586; Mahmood, 570
F.3d at 471. As noted, however, the Board’s
authority in these contexts was not genuinely sua
sponte because it involved the Board ruling on a
motion. See Gonzales-Veliz, 938 F.3d at 227 n.3 (“If
the BIA does something because an alien requests
it to do it, then the BIA’s action cannot be
characterized as sua sponte.”); Malukas, 940 F.3d
at 969 (“Reopening in response to a motion is not
sua sponte; it is a response to the motion and thus
subject to the time-and-number limits.”).

33In 2011, the Board did sua sponte reopen a case
in an unpublished interim order and then reinstate
an appeal following a decision by the Ninth Circuit.
Following briefing by both parties, it subsequently
issued a precedential decision in the case in 2012.
See Matter of Valenzuela Gallardo, 25 1&N Dec. 838
(BIA 2012).

resulting potential for inconsistent
application or even abuse of this
authority, the inherent problems in
exercising sua sponte authority based
on a procedurally improper motion or
request, and the strong interest in
finality, the Attorney General has
concluded that such delegation of sua
sponte authority, particularly to the
extent that it may be used to circumvent
timing and numerical limits for such
motions, is no longer appropriate. See
Doherty, 502 U.S. at 323; Abudu, 485
U.S. at 107. Although there may be rare
instances in which sua sponte authority
could be appropriately used—e.g.,
correcting clerical mistakes 3¢—the
Department has concluded, on balance,
that the negative consequences
delineated above outweigh any benefits
that may accrue as a result of Board
members or immigration judges
retaining such authority. Accordingly,
the regulation would remove the
Attorney General’s general delegation of
sua sponte authority to the BIA and
immigration judges to reopen or
reconsider cases.

The inherent problems in exercising
sua sponte authority based on a
procedurally improper motion or
request, its potential for inconsistent
usage and abuse, and the strong interest
in bringing finality to immigration
proceedings all strongly outweigh its
one-time, limited usage over 20 ago.
First, as noted, genuine sua sponte
authority has been used directly by the
Board only once in a precedential
decision in the past several decades and
not at all in a precedential decision
since 2002. Second, there is no right by
a respondent to the exercise of sua
sponte authority; to the contrary, the
Board maintains “unfettered discretion
to reopen, or not, sua sponte.” Malukas,
940 F.3d at 970. Third, the regulations
already contemplate a mechanism for
overcoming time and numerical
limitations in order to reopen cases,
thus making sua sponte authority
unnecessary, as the time or numerical
limitations that would otherwise
prompt a request for sua sponte
reopening do not apply to joint motions
to reopen. See 8 CFR 1003.2(c)(3)(iii),
1003.23(b)(4)(iv). Nothing in this
proposed rule precludes the parties
from filing such joint motions,
including in situations in which there
has been a relevant change in facts or
law. Other regulations similarly provide
expressly that the parties may file a joint

34 The Department is retaining the ability of the
Board and immigration judges to use sua sponte
authority to correct ministerial mistakes or
typographical errors or to reissue decisions if
service was defective.
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motion to circumvent time and number
limits, rather than rely on an
immigration judge’s or the Board’s sua
sponte authority, when an intervening
event no longer makes an alien
removable. See, e.g., 8 CFR
214.11(d)(9)(ii), 214.14(c)(5)(i) (both
noting that the parties may file a joint
motion to reopen an order of removal
issued by an immigration judge in order
to overcome any time or number bars
when an alien has received a
nonimmigrant visa subsequent to the
issuance of the removal order).
Moreover, nothing in this proposed rule
precludes the ability of a respondent to
argue, in an appropriate case, that a time
limit is inapplicable due to equitable
tolling. In short, given the exceptional
nature of a situation required to invoke
sua sponte authority in the first
instance, the general lack of use of
genuine sua sponte authority since
2002, and the availability of multiple
other avenues to reopen or reconsider
cases and to alleviate the hardships
imposed by time and number deadlines,
the Attorney General no longer sees a
need to retain the delegation of sua
sponte authority to the Board or to
immigration judges as either a matter of
law or policy.

In addition, the Department
recognizes that the Board may have
cited its sua sponte authority to
reopen—albeit typically in response to a
motion rather than a genuine sua sponte
situation—in circumstances where an
alien is no longer removable due, for
example, to an intervening change in
law or the vacatur of a criminal
conviction on the merits. To ensure that
aliens whose removability is vitiated in
toto prior to the execution of the
removal order retain a mechanism for
reopening their proceedings, the
Department proposes to amend the
regulations to allow the filing of a
motion to reopen, notwithstanding the
time and number bars, when an alien
claims that an intervening change in law
or fact renders the alien no longer
removable at all and the alien has
exercised diligence in pursuing his or
her motion.3% This amendment is
consistent with current case law
allowing the equitable tolling of the
time and number bars for motions to

35 This provision would apply only when the
intervening change vitiated the alien’s removability
completely—an alien charged with multiple
removability grounds would remain subject to the
time and number bars unless the intervening
change vitiated each removability ground.
Additionally, this provision would apply only to
grounds of removability. Aliens arguing that an
intervening change in law or fact affected their
eligibility for relief or protection from removal
would remain subject to existing regulatory
provisions on such motions.

reopen in exceptional circumstances
when an alien has shown diligence in
pursuing the claim. See, e.g., Avila-
Santoyo v. U.S. Att’y Gen., 713 F.3d
1357, 1363-64 & n.2 (11th Cir. 2013). To
ensure consistency of application
regarding both what constitutes a
change in law or fact and whether an
alien exercised diligence, the proposed
rule provides that such a motion could
be granted only by a three-member
panel at the Board level. Similarly, the
Department proposes to amend the
regulations to allow the filing of a
motion to reopen, notwithstanding the
time and number bars, when an
individual claims that he or she is a
United States citizen or national in
recognition that the law provides
jurisdiction only in removal
proceedings for aliens. See 8 U.S.C.
1229a(a)(1).

Finally, the Department proposes to
amend the regulations to clarify that the
filing of a motion to reopen with the
Board by DHS in removal proceedings
or in proceedings initiated pursuant to
8 CFR 1208.2(c) is not subject to the
time and numerical limits applicable to
such motions. Such an allowance
already exists for DHS motions to
reopen at the immigration court level, 8
CFR 1003.23(b)(1), and extending that
allowance to DHS motions filed with
the Board would provide greater parity
between proceedings at the immigration
court level and the appellate level.
Moreover, doing so would ameliorate
the effects of the withdrawal of sua
sponte authority to reopen cases from
the Board for DHS just as the exceptions
discussed above ameliorate any
deleterious effects of the withdrawal of
such authority for respondents.

J. Certification Authority

Current regulations authorize the
Board to certify cases to itself for review
but provide no standards for deciding
when to exercise that authority. 8 CFR
1003.1(c). Although the Attorney
General has concluded that the Board’s
self-certification authority is similar to
its sua sponte authority and, thus,
should be used only in “exceptional”
situations, Matter of Jean, 23 I&N Dec.
at 380 n.9, the certification authority is
subject to inconsistent application for
the same reasons as the sua sponte
authority. Further, unlike certification
requests made by DHS or an
immigration judge, which require notice
to the parties, 8 CFR 1003.7, the Board
may certify a case without notice if it
concludes that the parties have been
given a fair opportunity to make
representations before the Board
regarding the case, 8 CFR 1003.1(c). In
those circumstances, however, the

parties would not have had the
opportunity to address whether self-
certification by the Board is
appropriate—i.e., whether the case
presents an exceptional situation—
because they would have had no way of
knowing that the Board was considering
taking the case through self-
certification.

Additionally, despite clear language
requiring the Board to have jurisdiction
over the underlying matter in the first
instance in order to exercise its
certification authority, see 8 CFR
1003.1(c) (restricting self-certification to
cases arising under the Board’s
appellate jurisdiction), the Board often
reverses that principle and uses its
certification authority to avoid deciding
a question of jurisdiction. Compare
Matter of Sano, 19 I&N Dec. at 300
(holding that the use of certification
authority to circumvent a jurisdictional
requirement is “‘inappropriate”), with,
e.g., Matter of Carlos Daniel Jarquin-
Burgos, 2019 WL 5067262, at *1 n.1
(BIA Aug. 5, 2019) (“On March 29,
2019, we accepted the respondent’s
untimely appeal. To further settle any
issues of jurisdiction, we accept this
matter on appeal pursuant to 8 CFR
1003.1(c).””), Matter of Daniel
Tipantasig-Matzaquiza, 2016 WL
4976725, at *1 (BIA Jul. 22, 2016) (“To
settle any issues regarding jurisdiction,
we will exercise our discretionary
authority to accept this appeal on
certification. See 8 CFR 1003.1(c).”),
and Matter of Rafael Antonio Hanze
Fuentes, 2011 WL 7071021, at *1 n.1
(BIA Dec. 29, 2011) (“In order to avoid
any question regarding our jurisdiction
over this appeal, we take jurisdiction
over this matter by certification
pursuant to 8 CFR 1003.1(c).”).

Similarly, despite the clear directive
in Matter of Jean that certification
should be used only in “exceptional”
situations, the Board frequently uses its
certification authority in otherwise
unexceptional circumstances, such as to
avoid finding appeals untimely, or to
simply correct filing defects. Matter of
Alhassan Kamara, 2015 WL4873247, at
*1 (BIA Jun. 30, 2015) (“To resolve any
issue of timeliness, we adjudicate the
appeal in the exercise of our
certification authority. 8 CFR
1003.1(c).””); Matter of Mohamed Saad
Maroof, 2006 WL 3712722, at *1 n.1
(BIA Nov. 17, 2006) (“We will take this
appeal on certification to correct any
filing defects. See 8 CFR
1003.1(c)(2006).”’); Matter of Edwin R.
Jimenez, 2005 WL 3016034, at *1 n.1
(BIA Aug. 8, 2005) (“To resolve any
questions of timeliness, we will assume
jurisdiction over the appeal by
certification pursuant to our authority
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under 8 CFR 1003.1(c).”); cf. Matter of
Liadov, 23 I&N Dec. 990, 993 (BIA 2006)
(short delays in filing timely are not
“rare” or “extraordinary” such that the
acceptance of an appeal through the
Board’s certification authority would be
warranted).

Due to the lack of clear governing
standards, the lack of a definition of
“exceptional” situations for purposes of
utilizing self-certification, the potential
for lack of notice of the Board’s use of
certification authority, the overall
potential for inconsistent application
and abuse of this authority, and the
strong interest in finality, the Attorney
General has concluded that such
delegation of self-certification authority
to the BIA, particularly to the extent it
may be used to circumvent appellate
filing deadlines, is no longer
appropriate. Accordingly, for reasons
similar to those underlying the
withdrawal of the delegation of sua
sponte authority, this rule would
withdraw the delegation of certification
authority from the Board. No other
aspect of the regulations governing
certification of cases to the Board would
be affected.36

K. Timeliness of Adjudication of BIA
Appeals

The number of cases pending before
EOIR has increased tremendously,
particularly in recent years. EOIR had
approximately 130,000 pending cases in
1998. At the end of FY 2019, EOIR had
1,079,168 pending cases, up from
430,123 at the end of FY 2014 and
262,748 at the end of FY 2010. See
EOIR, Adjudication Statistics: Pending
Cases (Apr. 15, 2020), https://
www.justice.gov/eoir/page/file/1242166/
download. Put differently, EOIR’s
current pending caseload has increased
more than 800 percent in the past 21
years.

With the increase in pending cases at
the immigration courts, EOIR has
recently begun to have a corresponding
increase in the number of appeals of
immigration judge decisions. In FY
2019, 54,092 case appeals were filed
with the BIA—an increase of over 250
percent from FY 2015, when 15,423 case
appeals were filed. The BIA ended FY
2019 with 65,201 pending case appeals,
up from 12,677 at the end of FY 2017.
EOIR, Adjudication Statistics: Case
Appeals1 Filed, Completed, and

36 On November 25, 2002, the President signed
into law the Homeland Security Act of 2002,
creating the new DHS and transferring the functions
of the former INS to DHS. Public Law 107-296, tit.
1V, subtitles D, E, F, 116 Stat. 2135, 2192 (Nov. 25,
2002). Accordingly, this rule also replaces outdated
references to the INS in 8 CFR 1003.1(c) and 1003.7
with references to DHS.

Pending (Oct. 23, 2019), https://
www.justice.gov/eoir/page/file/1198906/
download. Paradoxically, although the
Board operated with between 16 and 21
adjudicators for all of FY 2018,
adjudications of case appeals actually
fell by roughly 500 from FY 2017 when
it had no more than 16 adjudicators for
nearly all of the fiscal year. Id. Case
appeal completions fell yet again in FY
2019, by nearly 1500, even though the
Board operated with at least 18
adjudicators—and, at times, as many as
21 total—for the entire fiscal year. Id.
Overall, Board productivity in
adjudicating case appeals has declined
by 33 percent since FY 2008.37
Although the Department has utilized
multiple temporary Board members and
increased the number of permanent
Board members in 2018, see Expanding
the Size of the Board of Immigration
Appeals, 83 FR 8321 (Feb. 27, 2018), an
increase in the number of adjudicators
is not necessarily commensurate with
an increase in productivity. Due to these
concerns about BIA productivity—and
the need to ensure that improved
productivity at the immigration court
level is not subverted by inefficient
practices at the administrative appellate
level—the Department believes it is
necessary to again review the BIA’s
regulations to reduce any unwarranted
delays in the appeals process and to
ensure that the BIA’s, as well as the rest
of EOIR’s, resources are used efficiently.
To that end, the Department is
changing the BIA’s case management
system to ensure that all appeals are
being adjudicated in a timely manner.
Currently, except in limited
circumstances, appeals assigned to a
single Board member are expected to be
decided within 90 days of completion of
the record on appeal, whereas appeals
assigned to a three-member panel are to
be decided within 180 days of
assignment to the panel (including any
additional opinion by a member of the
panel), which may occur well after the
record on appeal is complete. 8 CFR
1003.1(e)(8)(i). Although the Board
maintains a single case management
system to screen cases for either single-
member or three-member panel
disposition, the current regulatory
language sets timeliness deadlines based
on different criteria, which may cause
inefficiencies and potential delays. See
8 CFR 1003.1(e). It has also caused
confusion regarding how the Board
tracks cases and raised questions about

37 The Board completed 29,433 case appeals in
FY 2008, but only 19,449 in FY 2019. See EOIR,
Case Appeals Filed, Completed, and Pending (Oct.
23, 2019), https://www.justice.gov/eoir/page/file/
1198906/download.

the accuracy of the Board’s statistics and
the timeliness of the Board’s
adjudications. See DOJ OIG Report at 50
(“Further, EOIR’s tracking method for
the length of appeals does not include
total processing times for appeals.
Depending on the type of review—one
or three board members—EOIR counts
the appeal processing time from
different starting points. These different
starting points significantly skew the
reported achievement of its completion
goals for appeals and impede EOIR’s
effective management of the appeals
process. The total number of days taken
to review and decide appeals, not
EOIR’s count of days, represents how
long the aliens and the DHS wait for
decisions on their appeals.”). Because
the number of appeals has risen
considerably in recent years, the
Department believes it is important to
eliminate all potential inefficiencies to
ensure that appeals are completed in a
timely manner. Consequently, the
Department is changing the regulatory
language to harmonize the time limits
for adjudicating appeals so that both the
90- and 180-day deadlines are set from
the same starting point—when the
record is complete.

The Department is also implementing
additional changes to ensure that
appeals are adjudicated in a timely
manner. For example, the proposed rule
establishes specific time frames for
review by the screening panel,
processing of transcripts, issuance of
briefing schedules, and review by a
single Board member to determine
whether a single member or a three-
member panel should adjudicate the
appeal, none of which are considered in
the current regulations or tracked
effectively to prevent delays. It also
adds tracking and accountability
requirements for the Board Chairman in
cases where the adjudication of appeals
must be delayed to ensure that no
appeals are overlooked or lost in the
process. It also establishes specific time
frames for the adjudication of summary
dismissals, providing substance to the
current language that such cases be
identified “promptly” by the screening
panel. See 8 CFR 1003.1(d)(2)(ii).
Additionally, it establishes specific time
frames for the adjudication of
interlocutory appeals, which are not
currently addressed in the regulations,
except insofar as they may be referred
to a three-member panel for review. The
BIA does not normally entertain
interlocutory appeals, and neither
transcripts nor briefing schedules are
generally issued for interlocutory
appeals. See BIA Practice Manual at 63,
70-71. Consequently, there is no reason


https://www.justice.gov/eoir/page/file/1242166/download
https://www.justice.gov/eoir/page/file/1242166/download
https://www.justice.gov/eoir/page/file/1242166/download
https://www.justice.gov/eoir/page/file/1198906/download
https://www.justice.gov/eoir/page/file/1198906/download
https://www.justice.gov/eoir/page/file/1198906/download
https://www.justice.gov/eoir/page/file/1198906/download
https://www.justice.gov/eoir/page/file/1198906/download
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that those appeals also cannot be
addressed promptly within 30 days,
unless the BIA determines that they
involve “important jurisdictional
questions regarding the administration
of the immigration laws or recurring
questions in the handling of cases by
Immigration Judges” amenable to
review by a three-member panel. Id. at
70 (citing Matter of K-, 20 I1&N Dec. 418
(BIA 1991)). Finally, these changes will
ensure that EOIR will “improve its
collecting, tracking, and reporting of
BIA appeal statistics to accurately
reflect actual appeal processing times,”
as has previously been recommended.
DOQOJ OIG Report at 50.

Further, the Department is cognizant
that, absent a regulatory basis for
delay,38 there is no reason for a typical
appeal to take more than 335 days to
adjudicate—including time for
transcription, briefing, and adherence to
the existing 90- or 180-day time frames
for decision.?® The rule therefore also

38 For example, in exigent circumstances, the BIA
Chairman may grant a 60-day extension of the 90-
and 180-day adjudicatory processing deadlines
currently in the regulations. 8 CFR 1003.1(e)(8)(ii).
Additionally, the BIA may place a case on hold
while it awaits the completion or updating of all
identity, law enforcement, or security investigations
or examinations. 8 CFR 1003.1(d)(6)(ii)(B). The
Chairman may also hold a case pending a decision
by the U.S. Supreme Court or a U.S. Court of
Appeals, in anticipation of a Board en banc
decision, or in anticipation of an amendment to
regulations. 8 CFR 1003.1(e)(8)(iii). The proposed
rule amends this last category by removing a
pending Court of Appeals decision and a pending
regulatory action as bases for a hold. Unlike
Supreme Court decisions, which are typically
issued by the end of a fixed term, and Board en
banc decisions, which are subject to regulatory
timelines discussed herein, neither regulatory
actions nor Court of Appeals decisions have a fixed
deadline and may stretch out for years, making
them poor bases to warrant an adjudicatory delay.
In recognition of the need for efficient decision-
making and finality in case adjudications, the rule
also places a 120-day limit on the length of a hold
imposed by the Chairman.

39 The median time for all appeals from
immigration judge decisions in FY 2019 was 168
days. Excluding interlocutory appeals, appeals from
custody redetermination decisions, and appeals
from decisions on motions to reopen, the median
time to completion for case appeals in FY 2019 was
323 days, which is consistent with the timeline
outlined in the proposed rule. More specifically, the
proposed rule provides that screening should occur
no later than 14 days after the notice to appeal is
filed with the Board. If there is funding and vendor
availability, the transcript should be ordered within
7 days, and transcription takes 14 to 28 days. The
briefing schedule is then issued within seven days
of receipt of the transcript. Completion of briefing
requires, at most, 63 days under the current
regulation and would require less time under the
proposed rule. Once the record is complete, a single
panel member should review the case within 14
days to determine whether it should be referred to
a three-member panel or adjudicated by that single
Board member. If it is referred, the panel has 180
days to decide the appeal. Combined, even under
the current regulations, a typical appeal should take
no longer than 313 days to adjudicate from the date
it was filed, though the proposed rule provides an

ensures timely dispositions by referring
appeals pending beyond that mark to
the EOIR Director for adjudication.#® As
indicated in 8 CFR 1003.1(e)(8)(vi),
these changes reflect management
directives in favor of timely dispositions
and do not establish any substantive or
procedural rights. Because most appeals
are already decided within these
parameters, unless there is a regulatory
or policy basis for delay, the Department
expects few, if any, appeals to need to
be referred to the Director. Nevertheless,
such authority is necessary to ensure
management oversight consistent with
the Director’s authority to ““set priorities
or time frames for the resolution of
cases” and the Director’s responsibility
“to ensure the efficient disposition of all
pending cases.”” 8 CFR 1003.0(b)(1)(ii).4*
Moreover, this delegation of authority to
the Director does not change the
applicable law that the Board or the
Director must apply in deciding each
appeal, nor does it change appellate
briefing procedures, which would be
expected to be completed before any
case would need to be referred. Rather,
this delegation ensures that any
unwarranted delays in the adjudication
of appeals are eliminated and any
bottlenecks in the Board’s processing of
appeals are minimized or eliminated.
Finally, the rule removes and reserves
8 CFR 1003.1(e)(8)(iv). That provision
allowed the BIA Chairman to grant an
extension of 120 days to the 90- and
180-day adjudicatory time frames for
cases ready for adjudication as of
September 25, 2002, that had not been
completed within those time frames.

additional allowance to account for miscellaneous
delays that may occur due to human error or
movement of the record of proceeding from one
location to another.

40 The Attorney General recently delegated
authority to the EOIR Director to potentially
adjudicate appeals that have exceeded the
established 90- and 180-day regulatory time limits,
unless the Board Chairman assigns the case to
himself or the Vice Chairman. Organization of the
Executive Office for Immigration Review, 84 FR
44537, 44538 (Aug. 26, 2019). As the DOJ OIG
previously pointed out, however, those time limits
count only part of the overall appellate processing
time, “and the parts that are excluded represent a
significant portion of the processing time.”” DOJ OIG
Report at 48. The narrowness of the prior delegation
and the lack of an overall timeliness metric for
deciding appeals that accounts for all of the
appellate processing time limits the utility of that
delegation in addressing delays in the overall
appeals process.

41 The Director is also responsible for providing
“comprehensive, continuing training and support”
for, inter alia, EOIR staff “in order to promote the
quality and consistency of adjudications.” 8 CFR
1003.0(b)(1)(vii). Consequently, the Director will
ensure that any support staff assisting in preparing
cases for adjudication under this delegation of
authority are sufficiently trained. Additionally, the
proposed rule makes clear that the Director may not
delegate this authority further to any employee
within EOIR.

That provision is no longer necessary
because the relevant dates and time
frames have long since passed.

L. Forwarding the Record on Appeal

The Department is also revising 8 CFR
1003.5 regarding the forwarding of the
record of proceedings in an appeal to
ensure that the transcription process
does not cause any unwarranted delays.
The Department notes that it is not
necessary for immigration judges to
affirmatively review, potentially revise,
and then approve the transcripts of oral
decisions; EOIR utilizes reliable digital
audio recording technology that
produces clear audio recordings, and
the additional 7- or 14-day review
period creates an unnecessary delay in
the adjudication of appeals. Moreover,
because errors should not be corrected
during the review, see, e.g., Mamedov v.
Ashcroft, 387 F.3d 918, 920 (7th Cir.
2004) (“[I]n general it is a bad practice
for a judge to continue working on his
opinion after the case has entered the
appellate process . . . .”); because
EOIR already has a procedure for the
parties to address defective or
inaccurate transcripts on appeal, BIA
Practice Manual at 51-52; and because
the BIA may remedy defects through a
remand for clarification or correction if
necessary, 8 CFR 1003.1(e)(2), there is
no operational reason for immigration
judges to continue to review transcripts
of their decisions solely for minor
typographical errors. Accord Witjaksono
v. Holder, 573 F.3d 968, 976 (10th Cir.
2009) (“When an alien follows these
procedures [under the regulations and
the BIA Practice Manual], the BIA is
able to evaluate whether the ‘gaps [in
the transcript] relate to matters material
to [the] case and [whether] they
materially affect [the alien’s] ability to
obtain meaningful review.” Moreover, if
the BIA concludes that a defective
transcript did not cause prejudice, these
procedures create a record that
facilitates the meaningful and effective
judicial review to which a petitioner is
entitled.” ((first alteration added)
(internal citation omitted)). Further,
such review also takes immigration
judges away from their primary duty of
adjudicating cases expeditiously and
impartially, consistent with the law.
Finally, federal courts have criticized
the practice of immigration judges
revising transcripts after an appeal has
been filed. See Mamedov, 387 F.3d at
920. Accordingly, there is simply no
reason to retain the requirement that
immigration judges continue to review
transcripts, and removing this
requirement will also eliminate the
possibility of the transcript being
amended incorrectly, even
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inadvertently, after a decision has been
rendered.

Further, the Department notes that the
section regarding the forwarding of the
physical record of proceeding to the BIA
is being rendered obsolete by the EOIR
Court & Appeals System (“ECAS”),
which has been deployed to 14
immigration courts and adjudication
centers and is currently in the midst of
a nationwide rollout following a
successful pilot.42 See EOIR Electronic
Filing Pilot Program, 83 FR 29575 (June
25, 2018); EOIR, EOIR Launches
Electronic Filing Pilot Program (July 19,
2018), https://www.justice.gov/eoir/pr/
eoir-launches-electronic-filing-pilot-
program; EOIR Policy Memorandum
20-13, EOIR Practices Related to the
COVID-19 Outbreak 3 n.7 (June 11,
2020), https://www.justice.gov/eoir/
page/file/1284706/download. ECAS will
enable EOIR to maintain fully electronic
records of proceeding, which in turn
will enable the BIA to directly access all
relevant records in an appeal from the
decision of an immigration judge
without the need for court staff to
forward the record. In short, there is no
basis to retain 8 CFR 1003.5(a) in its
current format, and the Department is
revising it accordingly.*3

Finally, 8 CFR 1003.5(b) describes
procedures regarding appeals from DHS
decisions that are within the BIA’s
appellate jurisdiction. See 8 CFR
1003.1(b)(4)—(5). Much of the language
in that paragraph concerns authority
exercised by DHS officers rather than by
EOIR. Accordingly, EOIR is proposing to
delete language that is not applicable to
its adjudicators and modifying the
regulatory text accordingly. In doing so,
EOIR also proposes replacing outdated
references to the INS. See supra, note
36. The changes do not substantively
affect the Board’s adjudication of any
appeals subject to 8 CFR 1003.5(b).

IV. Regulatory Requirements

A. Regulatory Flexibility Act

The Department has reviewed this
rule in accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)) and has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.
The rule will not regulate ““small
entities,” as that term is defined in 5

42 The rollout was temporarily paused on March
16, 2020, due to the outbreak of COVID-19 in the
United States and will resume at an appropriate
time.

43 The Department is also streamlining the
language in § 1003.5(a) to better reflect
responsibility for ensuring the timely processing of
transcripts consistent with the EOIR Director’s
authority to ensure the efficient disposition of all
pending cases. 8 CFR 1003.0(b)(1)(ii).

U.S.C. 601(6). The rule will not
economically impact representatives of
aliens in immigration proceedings. It
does not limit the fees they may charge,
or the number of cases a representative
may ethically accept under the rules of
professional responsibility.

B. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (adjusted annually for
inflation), and it will not significantly or
uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

C. Congressional Review Act

This proposed rule is not a major rule
as defined by section 804 of the
Congressional Review Act. 5 U.S.C. 804.
This rule will not result in an annual
effect on the economy of $100 million
Or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

D. Executive Order 12866 and Executive
Order 13563

The Department has determined that
this rule is a “significant regulatory
action” under section 3(f) of Executive
Order 12866, Regulatory Planning and
Review. Accordingly, this rule has been
submitted to the Office of Management
and Budget for review.

The Department certifies that this
regulation has been drafted in
accordance with the principles of
Executive Order 12866 and Executive
Order 13563. Executive Orders 12866
and 13563 direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility.

The Department believes that
shortening the time for briefing
extensions and schedules and clarifying
the standards for review will help
reduce the number of cases pending

before EOIR and will enable the BIA to
adjudicate more appeals annually. The
Department believes the costs to the
public will be negligible, if any, because
the basic briefing procedures will
remain the same, because current BIA
policy already disfavors multiple
briefing extension requests, and because
the BIA is already prohibited from
considering new evidence on appeal.
The proposed rule does not impose any
new costs, and most, if not all, of the
proposed rule is directed at internal
case processing. Any changes
contemplated by the rule would have no
apparent impact on the public but
would substantially improve both the
quality and efficiency of BIA appellate
adjudications.

E. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

F. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

This rule does not propose new or
revisions to existing “collection[s] of
information” as that term is defined
under the Paperwork Reduction Act of
1995, Public Law 104-13, 44 U.S.C.
chapter 35, and its implementing
regulations, 5 CFR part 1320.

List of Subjects
8 CFR Part 1003

Administrative practice and
procedure, Immigration.

8 CFR Part 1240

Administrative practice and
procedure, Aliens.

Accordingly, for the reasons set forth
in the preamble, the Department
proposes to amend 8 CFR parts 1003
and 1240 as follows:

PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

m 1. The authority citation for part 1003
continues to read as follows:


https://www.justice.gov/eoir/page/file/1284706/download
https://www.justice.gov/eoir/page/file/1284706/download
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https://www.justice.gov/eoir/pr/eoir-launches-electronic-filing-pilot-program
https://www.justice.gov/eoir/pr/eoir-launches-electronic-filing-pilot-program
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Authority: 5 U.S.C. 301; 6 U.S.C. 521; 8
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182,
1226, 1229, 1229a, 1229b, 1229c¢, 1231,
1254a, 1255, 1324d, 1330, 1361, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.
2 0f 1950; 3 CFR, 1949-1953 Comp., p. 1002;
section 203 of Pub. L. 105-100, 111 Stat.
2196—200; sections 1506 and 1510 of Pub. L.
106-386, 114 Stat. 1527-29, 1531-32; section
1505 of Pub. L. 106-554, 114 Stat. 2763A—
326 to —328.

m 2. Amend § 1003.1 by:
m a. Revising paragraphs (c), (d)(1)(ii),
and (d)(3)(iv);
m b. Adding paragraph (d)(3)(v);
m c. Revising paragraphs (d)(6)(ii)
through (iv), (d)(7), (e)(1), (e)(8)
introductory text, and (e)(8)(i) and (iii);
m d. Removing and reserving paragraph
(e)(8)(iv);
m e. Adding four sentences at the end of
paragraph (e)(8)(v); and
m f. Adding paragraph (k).

The revisions and additions read as
follows:

§1003.1 Organization, jurisdiction, and
powers of the Board of Immigration
Appeals.

* * * * *

(c) Jurisdiction by certification. The
Secretary, or any other duly authorized
officer of DHS, or an immigration judge
may in any case arising under paragraph
(b) of this section certify such case to
the Board for adjudication.

(d) EE

(1) * %k %

(ii) Subject to the governing standards
set forth in paragraph (d)(1)(i) of this
section, Board members shall exercise
their independent judgment and
discretion in considering and
determining the cases coming before the
Board, and a panel or Board member to
whom a case is assigned may take any
action consistent with their authorities
under the Act and the regulations as is
appropriate and necessary for the
disposition of the case. Nothing in this
paragraph shall be construed as
authorizing the Board to
administratively close or suspend
adjudication of a case unless a
regulation promulgated by the
Department of Justice or a previous
judicially approved settlement expressly
authorizes such an action. Only the
Director or Chief Appellate Immigration
Judge may direct the deferral of
adjudication of any case or cases by the
Board.

* * * * *

3 * x %

(iv)(A) The Board will not engage in
factfinding in the course of deciding
appeals, except that the Board may take
administrative notice of facts that are
not reasonably subject to dispute, such
as

(1) Current events;

(2) The contents of official documents
outside the record;

(3) Facts that can be accurately and
readily determined from official
government sources and whose
accuracy is not disputed; or

(4) Undisputed facts contained in the
record.

(B) If the Board intends to rely on an
administratively noticed fact outside of
the record, such as those indicated in
paragraphs (d)(3)(iv)(A)(1) through (3) of
this section, as the basis for reversing an
immigration judge’s grant of relief or
protection from removal, it must
provide notice to the parties of its intent
and afford them an opportunity of not
less than 14 days to respond to the
notice.

(C) The Board shall not sua sponte
remand a case for further factfinding
unless the factfinding is necessary to
determine whether the immigration
judge had jurisdiction over the case.

(D) Except as provided in paragraph
(d)(6)(iii) or (d)(7)(v)(B) of this section,
the Board shall not remand a case for
additional factfinding unless

(1) The party seeking remand
preserved the issue by presenting it
before the immigration judge;

(2) The party seeking remand, if it
bore the burden of proof before the
immigration judge, attempted to adduce
the additional facts before the
immigration judge;

(3) The additional factfinding would
alter the outcome or disposition of the
case;

(4) The additional factfinding would
not be cumulative of the evidence
already presented or contained in the
record; and

(5) One of the following
circumstances is present in the case:

(1) The immigration judge’s factual
findings were clearly erroneous, or

(i) Remand to DHS is warranted
following de novo review.

(v) The Board may affirm the decision
of the immigration judge or the
Department of Homeland Security on
any basis supported by the record,
including a basis supported by facts that
are not reasonably subject to dispute,

such as undisputed facts in the record.
* * * * *

(6] * *x %

(ii) Except as provided in paragraph
(d)(6)(iv) of this section, if identity, law
enforcement, or security investigations
or examinations have not been
completed or DHS reports that the
results of prior investigations or
examinations are no longer current
under the standards established by DHS,
and the completion of the investigations

or examinations is necessary for the
Board to complete its adjudication of
the appeal, the Board will provide
notice to both parties that, in order to
complete adjudication of the appeal, the
case is being placed on hold until such
time as all identity, law enforcement, or
security investigations or examinations
are completed or updated and the
results have been reported to the Board.
Unless DHS advises the Board that such
information is no longer necessary in
the particular case, the Board’s notice
will notify the alien that DHS will
contact the alien to take additional steps
to complete or update the identity, law
enforcement, or security investigations
or examinations only if DHS is unable
to independently update the necessary
investigations or examinations. The
Board’s notice will also advise the alien
of the consequences for failing to
comply with the requirements of this
section. DHS is responsible for
obtaining biometrics and other
biographical information to complete or
update the identity, law enforcement, or
security investigations or examinations
with respect to any alien in detention.

(iii) In any case placed on hold under
paragraph (d)(6)(ii) of this section, DHS
shall report to the Board promptly when
the identity, law enforcement, or
security investigations or examinations
have been completed or updated. If a
non-detained alien fails to comply with
necessary procedures for collecting
biometrics or other biographical
information within 90 days of the
Board’s notice under paragraph (d)(6)(ii)
of this section, the Board shall deem the
application abandoned unless the alien
shows good cause before the 90-day
period has elapsed, in which case the
alien should be given no more than an
additional 30 days to comply with the
procedures. If the Board deems an
application abandoned under this
section, it shall adjudicate the
remainder of the appeal within 30 days
and shall enter an order of removal or
a grant of voluntary departure, as
appropriate. If DHS obtains relevant
information as a result of the identity,
law enforcement, or security
investigations or examinations,
including civil or criminal
investigations of immigration fraud,
DHS may move the Board to remand the
record to the immigration judge for
consideration of whether, in view of the
new information, any pending
applications for immigration relief or
protection should be denied, either on
grounds of eligibility or, where
applicable, as a matter of discretion. If
DHS fails to report the results of timely-
completed or updated identity, law
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enforcement, or security investigations
or examinations within 180 days of the
Board’s notice under paragraph (d)(6)(ii)
of this section, the Board shall remand
the case to the immigration judge for
further proceedings under § 1003.47(h).
(iv) The Board is not required to hold
a case pursuant to paragraph (d)(6)(ii) of
this section if the Board decides to
dismiss the respondent’s appeal or deny

the relief or protection sought.
* * * * *

(7) Finality of decision—(i) In general.
The decision of the Board shall be final
except in those cases reviewed by the
Attorney General in accordance with
paragraph (h) of this section. In
adjudicating an appeal, the Board
possesses authority to issue an order of
removal, an order granting relief from
removal, an order granting protection
from removal combined with an order of
removal as appropriate, an order
granting voluntary departure with an
alternate order of removal, and an order
terminating or dismissing proceedings,
provided that the issuance of any order
is consistent with applicable law. The
Board may affirm the decision of the
immigration judge or DHS on any basis
supported by the record. In no case shall
the Board order a remand for an
immigration judge to issue an order that
the Board itself could issue.

(ii) Remands. After applying the
appropriate standard of review on
appeal, the Board may issue an order
remanding a case to an immigration
judge or DHS for further consideration
based on an error of law or fact, subject
to any applicable statutory or regulatory
limitations, including paragraph
(d)(3)(iv)(D) of this section and the
following:

(A) The Board shall not remand a case
for further action without identifying
the standard of review it applied and
the specific error or errors made by the
adjudicator below.

(B) The Board shall not remand a case
based on the “totality of the
circumstances.”

(C) The Board shall not remand a case
based on a legal argument not presented
below unless that argument pertains to
an issue of jurisdiction over an
application or the proceedings, or to a
material change in fact or law
underlying a removability ground or
grounds specified in section 212 or 237
of the Act that occurred after the date of
the immigration judge’s decision, and
substantial evidence indicates that
change has vitiated all grounds of
removability applicable to the alien.

(D) The Board shall not sua sponte
remand a case unless the basis for such
a remand is solely a question of

jurisdiction over an application or the
proceedings.

(E) The Board shall not remand a case
to an immigration judge solely to
consider a request for voluntary
departure nor solely due to the failure
of the immigration judge to provide
advisals following a grant of voluntary
departure. In such situations, the Board
shall follow the procedures in
§ 1240.26(k).

(iii) Scope of the remand. Where the
Board remands a case to an immigration
judge, it divests itself of jurisdiction of
that case, unless the Board remands a
case due to the court’s failure to forward
the administrative record in response to
the Board’s request. The Board may
qualify or limit the scope or purpose of
a remand order without retaining
jurisdiction over the case following the
remand. In any case in which the Board
has qualified or limited the scope or
purpose of the remand, the immigration
judge shall not consider any issues
outside the scope or purpose of that
order, unless such an issue calls into
question the immigration judge’s
continuing jurisdiction over the case.

(iv) Voluntary departure. The Board
may issue an order of voluntary
departure under section 240B of the Act,
with an alternate order of removal, if the
alien requested voluntary departure
before an immigration judge, the alien’s
notice of appeal specified that the alien
is appealing the immigration judge’s
denial of voluntary departure and
identified the specific factual and legal
findings that the alien is challenging,
and the Board finds that the alien is
otherwise eligible for voluntary
departure, as provided in § 1240.26(k).
In order to grant voluntary departure,
the Board must find that all applicable
statutory and regulatory criteria have
been met, based on the record and
within the scope of its review authority
on appeal, and that the alien merits
voluntary departure as a matter of
discretion. If the Board does not grant
the request for voluntary departure, it
must deny the request.

(v) New evidence on appeal. (A)
Subject to paragraph (d)(7)(v)(B) of this
section, the Board shall not receive or
review new evidence submitted on
appeal, shall not remand a case for
consideration of new evidence received
on appeal, and shall not consider a
motion to remand based on new
evidence. A party seeking to submit new
evidence shall file a motion to reopen in
accordance with applicable law.

(B) Nothing in paragraph (d)(7)(v)(A)
of this section shall preclude the Board
from remanding a case based on new
evidence or information obtained after
the date of the immigration judge’s

decision as a result of identity, law
enforcement, or security investigations
or examinations, including civil or
criminal investigations of immigration
fraud, regardless of whether the
investigations or examinations were
conducted pursuant to § 1003.47(h) or
paragraph (d)(6) of this section, nor from
remanding a case to address a question
of jurisdiction over an application or the
proceedings or a question regarding a
ground or grounds of removability
specified in section 212 or 237 of the
Act.

(e) * k%

(1) Initial screening. All cases shall be
referred to the screening panel for
review upon the filing of a Notice of
Appeal or a motion. Screening panel
review shall be completed within 14
days of the filing. Appeals subject to
summary dismissal as provided in
paragraph (d)(2) of this section, except
for those subject to summary dismissal
as provided in paragraph (d)(2)(i)(E) of
this section, shall be promptly
dismissed no later than 30 days after the
Notice of Appeal was filed. Unless
referred for a three-member panel
decision pursuant to paragraph (e)(6) of
this section, an interlocutory appeal
shall be adjudicated within 30 days of
the filing of the appeal.

* * * * *

(8) Timeliness. The Board shall
promptly enter orders of summary
dismissal, or other miscellaneous
dispositions, in appropriate cases
consistent with paragraph (e)(1) of this
section. In all other cases, the Board
shall promptly order a transcript, if
appropriate, within seven days after the
screening panel completes its review
and shall issue a briefing schedule
within seven days after the transcript is
provided. If no transcript may be
ordered due to a lack of available
funding or a lack of vendor capacity, the
Chairman shall so certify that fact in
writing to the Director. The Chairman
shall also maintain a record of all such
cases in which transcription cannot be
ordered and provide that record to the
Director. If no transcript is required, the
Board shall issue a briefing schedule
within seven days after the screening
panel completes its review. The case
shall be assigned to a single Board
member for merits review under
paragraph (e)(3) of this section within
seven days of the completion of the
record on appeal, including any briefs
or motions. The single Board member
shall then determine whether to
adjudicate the appeal or to designate the
case for decision by a three-member
panel under paragraphs (e)(5) and (6) of
this section within 14 days of being
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assigned the case. The single Board
member or three-member panel to
which the case is assigned shall issue a
decision on the merits consistent with
this section and with a priority for cases
or custody appeals involving detained
aliens.

(i) Except in exigent circumstances as
determined by the Chairman, subject to
concurrence by the Director, or as
provided in paragraph (d)(6) of this
section or as provided in § 1003.6(c) and
§1003.19(i), the Board shall dispose of
all appeals assigned to a single Board
member within 90 days of completion of
the record on appeal, or within 180 days
of completion of the record on appeal
for all appeals assigned to a three-
member panel (including any additional
opinion by a member of the panel).

(iii) In rare circumstances, when an
impending decision by the United
States Supreme Court or an impending
en banc Board decision may
substantially determine the outcome of
a group of cases pending before the
Board, the Chairman, subject to
concurrence by the Director, may hold
the cases until such decision is
rendered, temporarily suspending the
time limits described in this paragraph
(e)(8). The length of such a hold shall
not exceed 120 days.

* * * * *

(v) * * * The Chairman shall notify
the Director of all cases in which an
extension under paragraph (e)(8)(ii) of
this section, a hold under paragraph
(e)(8)(iii) of this section, or any other
delay in meeting the requirements of
this paragraph (e)(8) occurs. For any
case still pending adjudication by the
Board more than 335 days after the
appeal was filed and not otherwise
subject to an extension under paragraph
(e)(8)(ii) or a hold under paragraph
(e)(8)(iii), the Chairman shall refer that
case to the Director for decision. For a
case referred to the Director under this
paragraph (e)(8)(v), the Director shall
exercise delegated authority from the
Attorney General identical to that of the
Board as described in this section,
including the authority to issue a
precedential decision and the authority
to refer the case to the Attorney General
for review, either on his own or at the
direction of the Attorney General. The
Director may not further delegate this
authority.

* * * * *

(k) Quality assurance certification. (1)
In any case in which the Board remands
a case to an immigration judge or
reopens and remands a case to an
immigration judge, the immigration
judge may forward that case by

certification to the Director for further
review only in the following
circumstances:

(i) The Board decision contains a
typographical or clerical error affecting
the outcome of the case;

(ii) The Board decision is clearly
contrary to a provision of the Act, any
other immigration law or statute, any
applicable regulation, or a published,
binding precedent;

(iii) The Board decision is vague,
ambiguous, internally inconsistent, or
otherwise did not resolve the basis for
the appeal; or

(iv) A material factor pertinent to the
issue(s) before the immigration judge
was clearly not considered in the
decision.

(2) In order to certify a decision under
paragraph (k)(1) of this section, an
immigration judge must:

(i) Issue an order of certification
within 30 days of the Board decision if
the alien is not detained and within 15
days of the Board decision if the alien
is detained;

(ii) In the order of certification,
specify the regulatory basis for the
certification and summarize the
underlying procedural, factual, or legal
basis; and

(iii) Provide notice of the certification
to both parties.

(3) For a case certified to the Director
under this paragraph, the Director shall
exercise delegated authority from the
Attorney General identical to that of the
Board as described in this section,
except as otherwise provided in this
paragraph, including the authority to
issue a precedent decision and the
authority to refer the case to the
Attorney General for review, either on
the Director’s own or at the direction of
the Attorney General. For a case
certified to the Director under this
paragraph, the Director may dismiss the
certification and return the case to the
immigration judge or the Director may
remand the case back to the Board for
further proceedings. In a case certified
to the Director under this paragraph, the
Director may not issue an order of
removal, grant a request for voluntary
departure, or grant or deny an
application for relief or protection from
removal.

(4) The quality assurance certification
process shall not be used as a basis
solely to express disapproval of or
disagreement with the outcome of a
Board decision unless that decision is
alleged to reflect an error described in
paragraph (k)(1) of this section.

m 3. Amend § 1003.2 by:
m a. Revising the first sentence of
paragraph (a);

m b. Removing the second and third
sentences of paragraph (b)(1);
m c. Adding paragraphs (c)(3)(v) through
(vii); and
m d. Removing and reserving paragraph
(c)(4).

The revisions and additions read as
follows:

§1003.2 Reopening or reconsideration
before the Board of Inmigration Appeals.
(@) * * * The Board may at any time
reopen a case in which it has rendered
a decision on its own motion solely in
order to correct a ministerial mistake or
typographical error in that decision or to
reissue the decision to correct a defect
in service. In all other cases, the Board
may only reopen or reconsider any case
in which it has rendered a decision
solely pursuant to a motion filed by one

or both parties. * * *
* * * * *

(C) * *x %

(3) * *x %

(v) For which a three-member panel of
the Board agrees that reopening is
warranted when the following
circumstances are present, provided that
a respondent may file only one motion
to reopen pursuant to this paragraph:

(A) A material change in fact or law
underlying a removability ground or
grounds specified in section 212 or 237
of the Act that occurred after the entry
of an administratively final order that
vitiates all grounds of removability
applicable to the alien; and

(B) The movant exercised diligence in
pursuing the motion to reopen;

(vi) Filed based on specific
allegations, supported by evidence, that
the respondent is a United States citizen
or national; or

(vii) Filed by DHS in removal
proceedings pursuant to section 240 of
the Act or in proceedings initiated
pursuant to § 1208.2(c).

* * * * *

m 4. Amend § 1003.3 by revising
paragraphs (a)(2) and (c) to read as
follows:

§1003.3 Notice of appeal.

(a) * K* %

(2) Appeal from decision of a DHS
officer. A party affected by a decision of
a DHS officer that may be appealed to
the Board under this chapter shall be
given notice of the opportunity to file an
appeal. An appeal from a decision of a
DHS officer shall be taken by filing a
Notice of Appeal to the Board of
Immigration Appeals from a Decision of
a DHS Officer (Form EOIR-29) directly
with DHS in accordance with the
instructions in the decision of the DHS
officer within 30 days of the service of
the decision being appealed. An appeal
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is not properly filed until it is received
at the appropriate DHS office, together
with all required documents, and the fee
provisions of § 1003.8 are satisfied.

* * * * *

(c) Briefs—(1) Appeal from decision of
an immigration judge. Briefs in support
of or in opposition to an appeal from a
decision of an immigration judge shall
be filed directly with the Board. In those
cases that are transcribed, the briefing
schedule shall be set by the Board after
the transcript is available. In all cases,
the parties shall be provided 21 days in
which to file simultaneous briefs unless
a shorter period is specified by the
Board. Reply briefs shall be permitted
only by leave of the Board and only if
filed within 14 days of the deadline for
the initial briefs. The Board, upon
written motion and a maximum of one
time per case, may extend the period for
filing a brief or, if permitted, a reply
brief for up to 14 days for good cause
shown. If an extension is granted, it is
granted to both parties, and neither
party may request a further extension.
Nothing in this paragraph shall be
construed as creating a right to a
briefing extension for any party in any
case, and the Board shall not adopt a
policy of granting all extension requests
without individualized consideration of
good cause. In its discretion, the Board
may consider a brief that has been filed
out of time. In its discretion, the Board
may request supplemental briefing from
the parties after the expiration of the
briefing deadline. All briefs, filings, and
motions filed in conjunction with an
appeal shall include proof of service on
the opposing party.

(2) Appeal from decision of a DHS
officer. Briefs in support of or in
opposition to an appeal from a decision
of a DHS officer shall be filed directly
with DHS in accordance with the
instructions in the decision of the DHS
officer. The applicant or petitioner and
DHS shall be provided 21 days in which
to file a brief, unless a shorter period is
specified by the DHS officer from whose
decision the appeal is taken, and reply
briefs shall be permitted only by leave
of the Board and only if filed within 14
days of the deadline for the initial
briefs. Upon written request of the alien
and a maximum of one time per case,
the DHS officer from whose decision the
appeal is taken or the Board may extend
the period for filing a brief for up to 14
days for good cause shown. After the
forwarding of the record on appeal by
the DHS officer the Board may, solely in
its discretion, authorize the filing of
supplemental briefs directly with the
Board and may provide the parties up
to a maximum of 14 days to

simultaneously file such briefs. In its
discretion, the Board may consider a
brief that has been filed out of time. All
briefs and other documents filed in
conjunction with an appeal, unless filed
by an alien directly with a DHS office,
shall include proof of service on the
opposing party.

* * * * *

m 5. Revise § 1003.5 to read as follows:

§1003.5 Forwarding of record on appeal.

(a) Appeal from decision of an
immigration judge. If an appeal is taken
from a decision of an immigration judge,
the record of proceeding shall be
promptly forwarded to the Board upon
the request or the order of the Board,
unless the Board already has access to
the record of proceeding in electronic
format. The Director, in consultation
with the Chairman and the Chief
Immigration Judge, shall determine the
most effective and expeditious way to
transcribe proceedings before the
immigration judges. The Chairman and
the Chief Immigration Judge shall take
such steps as necessary to reduce the
time required to produce transcripts of
those proceedings and to ensure their
quality.

(b) Appeal from decision of a DHS
officer. If an appeal is taken from a
decision of a DHS officer, the record of
proceeding shall be forwarded to the
Board by the DHS officer promptly upon
receipt of the briefs of the parties, or
upon expiration of the time allowed for
the submission of such briefs, unless the
DHS officer reopens and approves the
petition.

§1003.7 [Amended]

m 6. Amend § 1003.7 by removing the
word “‘Service” each place that it
appears and adding in its place the
word “DHS”.
m 7. Amend § 1003.10 in paragraph (b)
by removing “governing standards” and
adding in its place “governing standards
set forth in paragraph (d) of this
section” and by adding two sentences at
the end.

The additions read as follows:

§1003.10 Immigration judges.

* * * * *

(b) * * * Nothing in this paragraph
nor in any regulation contained in 8
CFR part 1240 shall be construed as
authorizing an immigration judge to
administratively close or suspend
adjudication of a case unless a
regulation promulgated by the
Department of Justice or a previous
judicially approved settlement expressly
authorizes such an action. Only the
Director or Chief Immigration Judge may

direct the deferral of adjudication of any

case or cases by an immigration judge.
* * * * *

m 8. Amend § 1003.23 by revising the
first sentence of, and adding a new
second sentence to, paragraph (b)(1),
and adding paragraphs (b)(4)(v) and (vi)
to read as follows:

§1003.23 Reopening or reconsideration
before the immigration court.
* * * * *

(b) EE I

(1) * * * Unless jurisdiction is vested
with the Board of Immigration Appeals,
an immigration judge may at any time
reopen a case in which he or she has
rendered a decision on his or her own
motion solely in order to correct a
ministerial mistake or typographical
error in that decision or to reissue the
decision to correct a defect in service.
Unless jurisdiction is vested with the
Board of Immigration Appeals, in all
other cases, an immigration judge may
only reopen or reconsider any case in
which he or she has rendered a decision
solely pursuant to a motion filed by one

or both parties. * * *
* * * * *

(4) EE

(v) The time and numerical
limitations set forth in paragraph (b)(1)
of this section shall not apply to a
motion to reopen proceedings filed
when each of the following
circumstances is present, provided that
a respondent may file only one motion
to reopen pursuant to this paragraph:

(A) A material change in fact or law
underlying a removability ground or
grounds specified in section 212 or 237
of the Act occurred after the entry of an
administratively final order that vitiates
all grounds of removability applicable to
the alien; and

(B) The movant exercised diligence in
pursuing the motion to reopen.

(vi) The time limitations set forth in
paragraph (b)(1) of this section shall not
apply to a motion to reopen proceedings
filed based on specific allegations,
supported by evidence, that the
respondent is a United States citizen or
national.

PART 1240—PROCEEDINGS TO
DETERMINE REMOVABILITY OF
ALIENS IN THE UNITED STATES

m 9. The authority citation for part 1240
continues to read as follows:

Authority: 8 U.S.C. 1103, 1158, 1182,
1186a, 1186b, 1225, 1226, 1227, 1228, 1229a,
1229b, 1229c, 1252 note, 1361, 1362; secs.
202 and 203, Pub. L. 105-100 (111 Stat. 2160,
2193); sec. 902, Pub. L. 105-277 (112 Stat.
2681).

m 10. Amend § 1240.26 by:
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m a. Redesignating paragraph (j) as
paragraph (1);
m b. Adding and reserving a new
paragraph (j); and
m c. Adding paragraph (k).

The additions read as follows:

§1240.26 Voluntary departure—authority
of the Executive Office for Immigration
Review.

* * * * *

(j) [Reserved]

(k) Authority of the Board to grant
voluntary departure in the first instance.
The following procedures apply to any
request for voluntary departure
reviewed by the Board:

(1) The Board shall not remand a case
to an immigration judge to reconsider a
request for voluntary departure. If the
Board first finds that an immigration
judge incorrectly denied an alien’s
request for voluntary departure or failed
to provide appropriate advisals, the
Board shall consider the alien’s request
for voluntary departure de novo and, if
warranted, may enter its own order of
voluntary departure with an alternate
order of removal.

(2) The Board shall not grant
voluntary departure under section
240B(a) of the Act unless:

(i) The alien requested voluntary
departure under that section before the
immigration judge, the immigration
judge denied the request, and the alien
timely appealed;

(ii) The alien’s notice of appeal
specified that the alien is appealing the
immigration judge’s denial of voluntary
departure and identified the specific
factual and legal findings that the alien
is challenging;

(iii) The Board finds that the
immigration judge’s decision was in
error; and

(iv) The Board finds that the alien
meets all applicable statutory and
regulatory criteria for voluntary
departure under that section.

(3) The Board shall not grant
voluntary departure under section
240B(b) of the Act unless:

(i) The alien requested voluntary
departure under that section before the
immigration judge, the immigration
judge denied the request, and the alien
timely appealed;

(ii) the alien’s notice of appeal
specified that the alien is appealing the
immigration judge’s denial of voluntary
departure and identified the specific
factual and legal findings that the alien
is challenging;

(iii) The Board finds that the
immigration judge’s decision was in
error; and

(iv) The Board finds that the alien
meets all applicable statutory and

regulatory criteria for voluntary
departure under that section.

(4) The Board may impose such
conditions as it deems necessary to
ensure the alien’s timely departure from
the United States, if supported by the
record on appeal and within the scope
of the Board’s authority on appeal. The
Board shall advise the alien in writing
of the conditions set by the Board,
consistent with the conditions set forth
in paragraphs (c), (d), (e), (h), and (i)
(other than paragraph (c)(3)(ii)) of this
section. If the Board imposes conditions
beyond those specifically enumerated,
the Board shall advise the alien in
writing of such conditions. The alien
may accept or decline the grant of
voluntary departure and may manifest
his or her declination either by written
notice to the Board within five days of
receipt of its decision, by failing to
timely post any required bond, or by
otherwise failing to comply with the
Board’s order. The grant of voluntary
departure shall automatically terminate
upon a filing by the alien of a motion
to reopen or reconsider the Board’s
decision, or by filing a timely petition
for review of the Board’s decision. The
alien may decline voluntary departure if
he or she is unwilling to accept the
amount of the bond or other conditions.

Dated: August 20, 2020.
William P. Barr,
Attorney General.
[FR Doc. 2020-18676 Filed 8-21—20; 4:15 pm]
BILLING CODE 4410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 87 and 1030

[EPA-HQ-OAR-2018-0276; FRL—10013-21—
OAR]

RIN 2060-AT26

Public Hearing for Control of Air
Pollution From Airplanes and Airplane
Engines: GHG Emission Standards
and Test Procedures

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notification of public hearing.

SUMMARY: The Environmental Protection
Agency (EPA) is announcing a virtual
public hearing to be held on September
17, 2020, on its proposed greenhouse
gas (GHG) emission standards for
airplanes and airplane engines, which
was published on August 20, 2020.
DATES: EPA will hold a virtual public
hearing on September 17, 2020. Please
refer to the SUPPLEMENTARY INFORMATION

section for additional information on
the public hearing.

ADDRESSES: The virtual public hearing
will be held on September 17, 2020. The
hearing will begin at 10 a.m. Eastern
Time (ET) and end when all parties who
wish to speak have had an opportunity
to do so. Additional information
regarding the hearing appears below
under SUPPLEMENTARY INFORMATION.
FOR FURTHER INFORMATION CONTACT:
Bryan Manning, Office of
Transportation and Air Quality,
Assessment and Standards Division,
Environmental Protection Agency, 2000
Traverwood Drive, Ann Arbor, MI
48105; telephone number: 734-214—
4832; email address: manning.bryan@
epa.gov.

SUPPLEMENTARY INFORMATION: EPA is
proposing GHG emission standards
applicable to certain classes of engines
used by certain civil subsonic jet
airplanes and by certain civil larger
subsonic propeller-driven airplanes
with turboprop engines 85 FR 51556,
August 20, 2020. These proposed
standards are equivalent to the airplane
CO, standards adopted by the
International Civil Aviation
Organization (ICAQ) in 2017.

Participation in virtual public
hearing. Please note that EPA is
deviating from its typical approach
because the President has declared a
national emergency. Because of current
recommendations from the Centers for
Disease Control and Prevention (CDC),
as well as state and local orders for
social distancing to limit the spread of
COVID-19, EPA cannot hold in-person
public meetings at this time.

The virtual public hearing will
provide interested parties the
opportunity to present data, views, or
arguments concerning the proposal (the
official version of which was published
85 FR 51556, August 20, 2020, and a
copy of which is available at https://
www.epa.gov/regulations-emissions-
vehicles-and-engines/regulations-
greenhouse-gas-emissions-aircraft). EPA
may ask clarifying questions during the
oral presentations but will not respond
to the presentations at that time. Written
statements and supporting information
submitted during the comment period
will be considered with the same weight
as any oral comments and supporting
information presented at the public
hearing. EPA recommends submitting
the text of your oral comments as
written comments to the rulemaking
Docket ID No. EPA-HQ-OAR-2018—
0276, which can be found at https://
www.regulations.gov. Written comments
must be received on or before October
19, 2020.


https://www.regulations.gov
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The hearing will begin at 10 a.m.
Eastern Time (ET) and end when all
parties who wish to speak have had an
opportunity to do so. A five-minute time
limit will be placed on all oral
testimony.

EPA is also asking all hearing
attendees to pre-register for the hearing,
even those who do not intend to provide
testimony. This will help EPA ensure
that sufficient phone lines will be
available. The EPA is requesting that
you pre-register by September 14, 2020,
to allow for the orderly scheduling of
testimony. For registration instructions,
please send an email to ASD-
Registration@epa.gov. For those without
internet access, please call 888-528—
8331 to register.

Please note that any updates made to
any aspect of the hearing logistics,
including potential additional sessions,
will be posted online at https://
www.epa.gov/regulations-emissions-
vehicles-and-engines/regulations-
greenhouse-gas-emissions-aircraft.
While EPA expects the hearing to go
forward as set forth above, please
monitor our website or contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section via email
or telephone to determine if there are
any updates.

If you require the services of a
translator or special accommodations
such as audio description, please pre-
register for the hearing and describe
your needs by September 10, 2020. EPA
may not be able to arrange
accommodations without advance
notice.

How can I get copies of the proposed
action and other related information?
EPA has established a docket for this
action under Docket ID No. EPA-HQ-
OAR-2018-0276, which can be found at
https://www.regulations.gov. EPA has
also developed a website for this rule at
https://www.epa.gov/regulations-
emissions-vehicles-and-engines/
regulations-greenhouse-gas-emissions-
aircraft. Please refer to the notice of
proposed rulemaking for detailed
information on accessing information
related to the proposal.

Dated: August 20, 2020.
William Charmley,
Director, Assessment and Standards Division.
[FR Doc. 2020-18715 Filed 8-25-20; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 1

RIN 0991-AC17

Department of Health and Human
Services Good Guidance Practices

AGENCY: Office of the Secretary,
Department of Health and Human
Services.

ACTION: Proposed rule; correction.

SUMMARY: The Department of Health and
Human Services proposes to issue
regulations governing the agency’s
release and maintenance of guidance
documents. These regulations would
help to ensure that the public receives
appropriate notice of new guidance and
that the Department’s guidance does not
impose obligations on regulated parties
that are not already reflected in duly
enacted statutes or regulations lawfully
promulgated under them.

DATES: August 18, 2020.

FOR FURTHER INFORMATION CONTACT:
Brenna Jenny, Department of Health and
Human Services, 200 Independence
Avenue SW, Room 713F, Washington,
DC 20201. Email: Good.Guidance@
hhs.gov. Telephone: (202) 690—-7741.

SUPPLEMENTARY INFORMATION:
I. Summary of Errors

In FR Doc. 2020-18208, the notice of
proposed rulemaking entitled
“Department of Health and Human
Services Good Guidance Practices”
(hereinafter referred to as the Good
Guidance Practices Rule) there was an
error in the proposed date by which the
Department would be required to have
posted to the guidance repository all
guidance documents in effect that were
issued by any component of the
Department. The Good Guidance
Practices Rule used the proposed date of
November 2, 2020, but the correct date
is November 16, 2020. Similarly, in
several places the Good Guidance
Practices Rule referred to a time period
after “‘the effective date of the final
regulation” or a date “60 days after [the]
effective date of the final rule”; these
references throughout should be
replaced with the correct proposed date
of November 16, 2020.

We are correcting our previous
statement in the August 17, 2020 notice
of proposed rulemaking accordingly.

Therefore, FR Proposed Rule Doc.
2020-18208, published August 20,
2020, beginning on page 51396, is
corrected as follows:

II. Correction of Errors in the Preamble

1. On page 51398, in the first column,
the second sentence is corrected to read
as follows:

“If the proposed rule is finalized,
following November 16, 2020, each
guidance document issued by HHS, or
any of its components, would be
required specifically to state that it is a
“guidance” document and use the
following language, unless the guidance
is authorized by law to be binding: “The
contents of this document do not have
the force and effect of law and are not
meant to bind the public in any way,
unless specifically incorporated into a
contract. This document is intended
only to provide clarity to the public
regarding existing requirements under
the law.”

2. On page 51398, in the first column,
the first sentence of the second
paragraph sentence is corrected to read
as follows:

“HHS proposes to require that each
guidance document issued by it or any
component after November 16, 2020, if
finalized, must also include the
following information: (1) The activities
to which and the persons to whom the
guidance applies; (2) the date HHS
issued the guidance document; (3) a
unique agency identifier; (4) a statement
indicating whether the guidance
document replaces or revises a
previously issued guidance document
and, if so, identifying the guidance
document that it replaces or revises; (5)
a citation to the statutory provision(s)
and/or regulation(s) (in Code of Federal
Regulations format) that the guidance
document is interpreting or applying;
and (6) a short summary of the subject
matter covered in the guidance
document.”

3. On page 51398, in the third
column, the third sentence of the
second paragraph sentence is corrected
to read as follows:

“By November 16, 2020, the
Department would be required to have
posted to the guidance repository all
guidance documents in effect that were
issued by any component of the
Department.”

4. On page 51398, in the third
column, the first sentence of the third
paragraph sentence is corrected to read
as follows:

“Under this proposal, any web page
in the guidance repository that contains
guidance documents would clearly
indicate that any guidance document
previously issued by the Department
would no longer be in effect and would
be considered rescinded, if it is not
included in the guidance repository by
November 16, 2020.”
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5. On page 51398, in the third
column, the fourth paragraph is
corrected to read as follows:

“If the Department would desire to
reinstate a rescinded guidance
document not posted to the guidance
repository by November 16, 2020, the
Department would be able to do so only
by following all requirements applicable
to newly issued guidance documents.”

6. On page 51398, in the third colum,
the first sentence of the fifth paragraph
is corrected to read as follows:

“If this proposed rule is finalized,
guidance documents issued after
November 16, 2020 would be required
to comply with all applicable
requirements in §1.3.”

7. On pages 51398-51399, in the third
column, the last sentence in the fifth
paragraph is corrected to read as
follows:

“For significant guidance documents
issued after November 16, 2020, HHS
would be required to post proposed
versions of significant guidance
documents to the guidance repository as
part of the notice-and-comment
process.”

III. Correction of Errors in Proposed
Regulation Text

On page 51401, in the first column,
added § 1.4 is corrected to read as
follows:

§1.4 Guidance repository.

(a) Existing guidance. By November
16, 2020, the Department shall maintain
a guidance repository on its website at
www.hhs.gov/guidance.

(1) The guidance repository shall be
fully text searchable and contain or link
to all guidance documents in effect that
have been issued by any component of
the Department.

(2) If the Department does not include
a guidance document in the guidance
repository by November 16, 2020, the
guidance document shall be considered
rescinded.

(3) Any web page in the guidance
repository that contains or links to
guidance documents must state:

(i) That the guidance documents
contained therein:

(A) “Lack the force and effect of law,
except as authorized by law or as
specifically incorporated into a
contract.”’; and

(B) ““The Department may not cite,
use, or rely on any guidance that is not
posted on the guidance repository,
except to establish historical facts.”

(ii) That any guidance document
previously issued by the Department is
no longer in effect, and will be
considered rescinded, if it is not
included in the guidance repository.

(4) If the Department wishes to
reinstate a rescinded guidance
document, the Department may do so
only by complying with all of the
requirements applicable to guidance
documents issued after November 16,
2020.

(b) Guidance issued after November
16, 2020. (1) For all guidance
documents issued after November 16,
2020, the Department must post each
guidance document to the Department’s
guidance repository within three
business days of the date on which that
guidance document was issued.

(2) For significant guidance
documents issued after November 16,
2020, the Department shall post
proposed new significant guidance to
the guidance repository as part of the
notice-and-comment process.

(ii) The posting shall clearly indicate
the end of each significant guidance
document’s comment period and
provide a means for members of the
public to submit comments.

(ii) The Department shall also post
online all responses to major public
comments.

Dated: August 21, 2020.
Wilma M. Robinson,

Deputy Executive Secretary to the
Department, Department of Health and
Human Services.

[FR Doc. 202018744 Filed 8—24—20; 11:15 am]
BILLING CODE 4150-26-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES—-2019-0050;
FF09E21000 FXES11110900000 201]

RIN 1018-BE15

Endangered and Threatened Wildlife
and Plants; Endangered Species
Status for Marron Bacora and
Designation of Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are proposing
to list the marron bacora (Solanum
conocarpum), a plant species from the
U.S. and British Virgin Islands, as an
endangered species and designate
critical habitat under the Endangered
Species Act of 1973, as amended (Act).
After a review of the best available
scientific and commercial information,
we find that listing the species is
warranted. Accordingly, we propose to

list the marron bacora as an endangered
species under the Act. If we finalize this
rule as proposed, it would add this
species to the Federal List of
Endangered and Threatened Plants and
extend the Act’s protections to the
species. We also propose to designate
critical habitat for the marron bacora
under the Act. In total, approximately
2,549 acres (1,032 hectares) on St. John,
U.S. Virgin Islands, fall within the
boundaries of the proposed critical
habitat designation. Finally, we
announce the availability of a draft
economic analysis (DEA) of the
proposed designation of critical habitat
for marron bacora.

DATES: We will accept comments
received or postmarked on or before
October 26, 2020. Comments submitted
electronically using the Federal
eRulemaking Portal (see ADDRESSES,
below) must be received by 11:59 p.m.
Eastern Time on the closing date. We
must receive requests for public
hearings, in writing, at the address
shown in FOR FURTHER INFORMATION
CONTACT by October 13, 2020.

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS—-R4-ES-2019-0050, which is
the docket number for this rulemaking.
Then, click on the Search button. On the
resulting page, in the Search panel on
the left side of the screen, under the
Document Type heading, check the
Proposed Rule box to locate this
document. You may submit a comment
by clicking on “Comment Now!”’

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
FWS-R4-ES-2019-0050, U.S. Fish and
Wildlife Service, MS: PRB/3W, 5275
Leesburg Pike, Falls Church, VA 22041-
3803.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see
Information Requested, below, for more
information).

Availability of supporting materials:
For the critical habitat designation, the
coordinates or plot points or both from
which the maps are generated are
included in the administrative record
and are available at https://
www.fws.gov/southeast/caribbean, at
http://www.regulations.gov under
Docket No. FWS-R4-ES-2019-0050,
and can be requested from the
Caribbean Ecological Services Field
Office (see FOR FURTHER INFORMATION


https://www.fws.gov/southeast/caribbean
https://www.fws.gov/southeast/caribbean
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.hhs.gov/guidance

Federal Register/Vol.

85, No. 166/ Wednesday, August 26,

2020/ Proposed Rules 52517

CONTACT). Any additional tools or
supporting information that we may
develop for the critical habitat
designation will also be available at the
Service website and Field Office set out
above, and may also be included in the
preamble and/or at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Edwin Muiiiz, Field Supervisor, U.S.
Fish and Wildlife Service, Caribbean
Ecological Services Field Office, P.O.
Box 491, Road 301 Km 5.1, Boquerdn,
PR 00622; telephone 787—-851-7297.
Persons who use a telecommunications
device for the deaf (TDD) may call the
Federal Relay Service at 800-877—8339.
SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Act, if we determine that a species
is warranted for listing as an endangered
or threatened species throughout all or
a significant portion of its range, we are
required to promptly publish a proposal
in the Federal Register and make a
determination on our proposal within
one year. To the maximum extent
prudent and determinable, we must
designate critical habitat for any species
that we determine to be an endangered
or threatened species under the Act.
Listing a species as an endangered or
threatened species and designation of
critical habitat can only be completed
by issuing a rule.

What this rule does. This rule
proposes to list the marron bacora
(Solanum conocarpum) as an
endangered species under the Act, and
proposes to designate critical habitat for
the species. Marron bacora is a species
for which we have on file sufficient
information on biological vulnerability
and threats to support preparation of a
listing proposal, but for which
development of a listing rule was
previously precluded by other higher
priority listing activities (also known as
a candidate species). This proposed rule
makes a new 12-month finding using
the best available information regarding
threats facing the marron bacora and its
status.

The basis for our action. Under the
Act, we may determine that a species is
an endangered or threatened species
because of any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. We

have determined that the primary
threats acting on marron bacora are
habitat destruction or modification by
exotic mammal species (e.g., white-
tailed deer, goats, pigs, and donkeys)
(Factor A), herbivory by nonnative, feral
ungulates and insect pests (Factor C),
the lack of natural recruitment (Factor
E), absence of dispersers (Factor E),
fragmented distribution and small
population size (Factor E), lack of
genetic diversity (Factor E), climate
change (Factor E), and exotic, invasive
plants (e.g., guinea grass) (Factor E).

Section 4(a)(3) of the Act requires the
Secretary of the Interior (Secretary) to
designate critical habitat concurrent
with listing to the maximum extent
prudent and determinable. Section
3(5)(A) of the Act defines critical habitat
as (i) the specific areas within the
geographical area occupied by the
species, at the time it is listed, on which
are found those physical or biological
features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protections; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed, upon a determination by the
Secretary that such areas are essential
for the conservation of the species.
Section 4(b)(2) of the Act states that the
Secretary must make the designation on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impacts of specifying any
particular area as critical habitat.

Peer review. We prepared a species
status assessment report (SSA report) for
the marron bacora that represents a
compilation and assessment of the best
scientific and commercial information
available concerning the status of the
marron bacora, including past, present,
and future factors influencing the
species (Service 2019, entire). In
accordance with our joint policy on peer
review published in the Federal
Register on July 1, 1994 (59 FR 34270),
and our August 22, 2016, memorandum
updating and clarifying the role of peer
review of listing actions under the Act,
we sought the expert opinions of six
appropriate specialists regarding the
SSA report, which informed this
proposed rule. The purpose of peer
review is to ensure that our listing
determinations, critical habitat
designations, and 4(d) rules are based
on scientifically sound data,
assumptions, and analyses. The peer
reviewers have expertise in the biology,
habitat, and threats to the species.

Because we will consider all
comments and information we receive

during the comment period, our final
determinations may differ from this
proposal. Based on the new information
we receive (and any comments on that
new information), we may conclude that
the species is threatened instead of
endangered, or we may conclude that
the species does not warrant listing as
either an endangered species or a
threatened species and withdraw our
proposal. Such final decisions would be
a logical outgrowth of this proposal, as
long as we: (a) Base the decisions on the
best scientific and commercial data
available after considering all of the
relevant factors; (2) do not rely on
factors Congress has not intended us to
consider; and (3) articulate a rational
connection between the facts found and
the conclusions made, including why
we changed our conclusion.

Information Requested

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other concerned
governmental agencies, Native
American tribes, the scientific
community, industry, or any other
interested parties concerning this
proposed rule.

We particularly seek comments
concerning:

(1) The marron bacora’s reproductive
biology, range, and population trends,
including:

(a) Biological or ecological
requirements of the species, including
microhabitat requirements for
establishment and availability of
pollinators;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) Factors that may affect the
continued existence of the species,
which may include habitat modification
or destruction, overutilization, disease
(insect pest or pathogens), predation,
the inadequacy of existing regulatory
mechanisms, or other natural or
manmade factors.

(3) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to this species
and existing regulations that may be
addressing those threats.

(4) Additional information concerning
the historical and current status, range,
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distribution, and population size of this
species, including the locations of any
additional populations of this species.

(5) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the Act (16
U.S.C. 1531 et seq.), including
information to inform the following
factors that the regulations identify as
reasons why designation of critical
habitat may be not prudent:

(a) The species is threatened by taking
or other human activity and
identification of critical habitat can be
expected to increase the degree of such
threat to the species;

(b) The present or threatened
destruction, modification, or
curtailment of a species’ habitat or range
is not a threat to the species, or threats
to the species’ habitat stem solely from
causes that cannot be addressed through
management actions resulting from
consultations under section 7(a)(2) of
the Act;

(c) Areas within the jurisdiction of the
United States provide no more than
negligible conservation value, if any, for
a species occurring primarily outside
the jurisdiction of the United States; or

(d) No areas meet the definition of
critical habitat.

(6) Specific information on:

(a) The amount and distribution of
marron bacora habitat;

(b) What areas, that were occupied at
the time of listing and that contain the
physical or biological features essential
to the conservation of the species,
should be included in the designation
and why;

(c) Special management
considerations or protection that may be
needed in critical habitat areas we are
proposing, including managing for the
potential effects of climate change; and

(d) What areas not occupied at the
time of listing are essential for the
conservation of the species. We
particularly seek comments regarding:

(i) Whether occupied areas are
inadequate for the conservation of the
species, and

(ii) Specific information that supports
the determination that unoccupied areas
will, with reasonable certainty,
contribute to the conservation of the
species and contain at least one physical
or biological feature essential to the
conservation of the species.

(7) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(8) Any probable economic, national
security, or other relevant impacts of
designating any area that may be
included in the final designation, and

the related benefits of including or
excluding specific areas.

(9) Information on the extent to which
the description of probable economic
impacts in the draft economic analysis
is a reasonable estimate of the likely
economic impacts.

(10) Whether any specific areas we are
proposing for critical habitat
designation should be considered for
exclusion under section 4(b)(2) of the
Act, and whether the benefits of
potentially excluding any specific area
outweigh the benefits of including that
area under section 4(b)(2) of the Act.

(11) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better
accommodate public concerns and
comments.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Please note that submissions merely
stating support for, or opposition to, the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is an endangered or a threatened
species must be made “‘solely on the
basis of the best scientific and
commercial data available.”

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Caribbean Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

Public Hearing

Section 4(b)(5) of the Act provides for
a public hearing on this proposal, if
requested. Requests must be received by
the date specified in DATES. Such
requests must be sent to the address
shown in FOR FURTHER INFORMATION
CONTACT. We will schedule a public
hearing on this proposal, if requested,
and announce the date, time, and place
of the hearing, as well as how to obtain
reasonable accommodations, in the
Federal Register and local newspapers
at least 15 days before the hearing. For
the immediate future, we will provide
public hearings using webinars that will
be announced on the Service’s website,
in addition to the Federal Register and
local newspapers. The use of these
virtual public hearings is consistent
with our regulation at 50 CFR
424.16(c)(3).

Previous Federal Actions

On November 21, 1996, we received
a petition from the U.S. Virgin Islands
(USVI) Department of Planning and
Natural Resources requesting that we
list Eggers’ century plant and marron
bacora as endangered. On November 16,
1998, we published in the Federal
Register (63 FR 63659) our finding that
the petition to list both species
presented substantial information
indicating that the requested action may
be warranted; that document also
initiated a status review of these two
plants.

On September 1, 2004, the Center for
Biological Diversity (CBD) filed a
lawsuit alleging that the Service failed
to publish a 12-month finding for
Eggers’ century plant and marron bacora
(CBD v. Norton, Civil Action No. 1:04—
CV-2553 CAP). In a stipulated
settlement agreement entered into on
April 27, 2005, we agreed to submit a
12-month finding for Eggers’ century
plant and marron bacora to the Federal
Register by February 28, 2006. On
March 7, 2006, we published a 12-
month finding (71 FR 11367) that listing
of Eggers’ century plant and marron
bacora was not warranted, because we
did not have sufficient information to
determine the status of either species.

On September 9, 2008, CBD filed a
complaint challenging our
determination that Eggers’ century plant
and marron bacora did not warrant
listing (CBD v. Hamilton, Case No. 1:08—
CV-02830—-CAP). In a settlement
agreement entered into on August 21,
2009, the Service agreed to submit to the
Federal Register a new 12-month
finding for marron bacora by February
15, 2011; as part of that settlement
agreement, we also agreed to submit a
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new 12-month finding for the Eggers’
century plant, which we listed as an

endangered species on September 9,

2014 (79 FR 53303).

We published a request for additional
information to inform the status review
of marron bacora on January 20, 2010
(75 FR 3190). The subsequent 12-month
finding for marron bacora, published on
February 22, 2011 (76 FR 9722),
determined the species was warranted
for listing, but precluded by higher
priority listing actions. The threats to
the species included the lack of natural
recruitment, absence of dispersers,
fragmented distribution, lack of genetic
variation, climate change, and habitat
destruction or modification by exotic
mammal species. The species received a
listing priority number (LPN) of 2 based
on the high magnitude and immanency
of the threats. The listing of this species
was determined to be warranted but
precluded in subsequent annual
candidate notices of review (CNORs) (76
FR 66370, October 26, 2011; 77 FR
69994, November 21, 2012; 78 FR
70104, November 22, 2013; 79 FR
72450, December 5, 2014; 80 FR 80584,
December 24, 2015; 81 FR 87246,
December 2, 2016; 84 FR 54732, October
10, 2019). This document constitutes a
new 12-month finding for the marron
bacora.

Supporting Documents

A species status assessment (SSA)
team, composed of Service biologists in
consultation with other species experts,
prepared an SSA report for marron
bacora. The SSA report provides a
compilation of the best scientific and
commercial data available concerning
the status of the species, including the
impacts of past, present, and future
factors (both negative and beneficial)
affecting the species to determine the
viability of the species. The Service sent
the SSA report to six independent peer
reviewers and received one response
from colleagues at the Fairchild
Tropical Botanic Gardens. The Service
also sent the SSA report to two partners
for review—the National Park Service
(NPS) and Virgin Islands Department of
Planning and Natural Resources
(DPNR)—and received a response from
DPNR. The comments we received
provided support for the conclusions in
the SSA report and provided additional
information to improve that document.

I. Proposed Listing Determination
Background

A thorough review of the taxonomy,
life history, and ecology of marron
bacora is presented in the SSA report
version 1.0 and evaluates the species’

overall viability (Service 2019, entire).
Below, we summarize the key results
and conclusions of the SSA report,
which can be viewed under Docket No.
FWS-R4-ES-2019-0050 at http://
www.regulations.gov.

Marron bacora is a dry-forest,
perennial shrub of the Solanaceae (or
nightshade) family that is endemic to
the Virgin Islands. It has small purple
flowers and can grow to the height of
around 9.8 feet (ft) (3 meters (m)). The
plants produce a green fruit with white
striations and golden yellow when ripe
(Acevedo-Rodriguez 1996, p. 415). The
species typically requires pollinators for
reproductive success, but may self-
pollinate under certain conditions.

The historical range of the species
includes St. John and possibly St.
Thomas, USVL; however, recent surveys
found the species on the neighboring
island, Tortola, British Virgin Islands
(BVI). There is an additional,
unconfirmed record from plant material
collected in 1969 at Gordon Peak on
Virgin Gorda, BVI (Acevedo-Rodriguez
1996, p. 415). There is suitable habitat
for the species on Virgin Gorda;
however, that is the only record of the
species on another island and there
have been no other records since the
single plant was found in 1969. At least
three populations on St. John have been
extirpated.

The species is currently found on St.
John, USVI, and Tortola, BVI, with a
fragmented distribution of seven
populations on St. John and a single
population on Tortola. St. John has a
history of land-use changes that resulted
in habitat loss and degradation further
isolating suitable habitats in patches
that were not readily connected. The
species is a dioecious (separate male
and female plants) obligate out-crosser
and typically self-incompatible, so the
larger the population, the better for
ensuring successful reproduction and
maintaining genetic diversity within
populations.

The sex ratio of marron bacora is 1:1,
and a much longer time is needed for
female plants to flower for the first time
(from the seedling stage) compared with
the males (Anderson et al. 2015, p. 475).
This may explain the rarity of the
species in the landscape as only half of
the wild individuals (based on the 1:1
ratio) have the potential to produce
fruits and viable seeds, and thus
highlights the importance of introducing
an adequate number of plants into the
wild (Anderson et al. 2015, p. 482).
Nonetheless, there is no available
information regarding the seed
dormancy or long-term storage potential
for marron bacora.

As plant populations become reduced
and spatially segregated, important life-
history needs provided by pollinators
and seed dispersers may be
compromised (Kearns and Inouye 1997,
p. 305). The fragmented distribution of
marron bacora on St. John can be
attributed to historical habitat
degradation. Based on the
hermaphroditic and dioecious biology
of marron bacora, the species requires
cross-pollination. Pollinators including
carpenter bees (Xylocopa mordax),
honey bees (Apis mellifera), and
bananaquits (Coereba flaveola) have
been documented at the Nanny Point
population. (USFWS 2017aa, p. 7). In
fact, about 92 percent of the 75 marron
bacora natural individuals in this area
were observed in flower (USFWS
2017aa, p. 7).

The natural dispersal mechanism of
marron bacora remains unknown, but
fruit predation is suspected as the
explanation of lack of natural
recruitment in the wild (USFWS 2011,
p. 9726). Although predators may also
disperse the species, it is likely that the
seeds have not adapted to passing
through the gastrointestinal tracts of the
exotic mammals currently occurring in
the island of St. John (e.g., white-tailed
deer, feral hogs, donkeys). The native
hermit crab (Coenobita clypeatus) has
also been documented depredating
marron bacora fruit (Ray and Stanford
2005, p. 18; Vilella and Polumbo 2010,
p. 1), and, although there are several
species of fruit-eating bats on St. John
(Artibeus jamaicensis, Brachyphylla
cavernarum, and Stenoderma rufum),
there have been no studies to document
their possible role in the life history of
marron bacora, if any. Also, it is
possible that natural fruit dispersers of
marron bacora had targeted other food
sources as the populations of this shrub
became increasingly patchy, as a result
of deforestation and introduction of
exotic plant species. The patchy
distribution of this species may suggest
that its natural disperser is extinct or
that the populations of the plant are too
small to attract the disperser (Roman
2006, p. 82).

Little is known of the life history of
this plant. Marron bacora is a perennial
shrub that may live more than two
decades. For example, the Nanny Point
population was discovered in 2002
(Carper 2005, pers. comm.), and at that
time, the population was already
composed mainly of adult individuals
and little natural recruitment was
recorded. Thus, the current known
natural individuals at Nanny Point
should be approximately 20 years old.
Marron bacora material was under
cultivation from an individual
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rediscovered in early 1990s (USFWS
2017aa, p. 4). Therefore, these plants
would also be more than 20 years old.
Nonetheless, the species may reach
reproductive maturity 16 months from
germination under greenhouse
conditions (Anderson et al. 2015, p.
475). However, this period is expected
to be greater in the wild, as seedlings
may require longer periods to grow and
individuals may remain suppressed
under closed canopy and possible
drought conditions.

Regulatory and Analytical Framework

Regulatory Framework

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species is an
“endangered species” or a “threatened
species.” The Act defines an
endangered species as a species that is
“in danger of extinction throughout all
or a significant portion of its range,” and
a threatened species as a species that is
“likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range.” The Act requires that we
determine whether any species is an
“endangered species” or a ‘“‘threatened
species’” because of any of the following
factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects.

We use the term ‘““threat” to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term “‘threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat” may encompass—either
together or separately—the source of the

action or condition or the action or
condition itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an “‘endangered species” or
a “threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
expected response by the species, and
the effects of the threats—in light of
those actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level. We evaluate each threat and its
expected effects on the species, then
analyze the cumulative effect of all of
the threats on the species as a whole.
We also consider the cumulative effect
of the threats in light of those actions
and conditions that will have positive
effects on the species, such as any
existing regulatory mechanisms or
conservation efforts. The Secretary
determines whether the species meets
the definition of an “endangered
species” or a ‘“‘threatened species” only
after conducting this cumulative
analysis and describing the expected
effect on the species now and in the
foreseeable future.

The Act does not define the term
“foreseeable future,” which appears in
the statutory definition of “‘threatened
species.” Our implementing regulations
at 50 CFR 424.11(d) set forth a
framework for evaluating the foreseeable
future on a case-by-case basis. The term
“foreseeable future” extends only so far
into the future as the Services can
reasonably determine that both the
future threats and the species’ responses
to those threats are likely. In other
words, the foreseeable future is the
period of time in which we can make
reliable predictions. “Reliable” does not
mean ‘“‘certain’’; it means sufficient to
provide a reasonable degree of
confidence in the prediction. Thus, a
prediction is reliable if it is reasonable
to depend on it when making decisions.

It is not always possible or necessary
to define foreseeable future as a
particular number of years. Analysis of
the foreseeable future uses the best
scientific and commercial data available
and should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
relevant to assessing the species’
biological response include species-
specific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.

Analytical Framework

The SSA report documents the results
of our comprehensive biological review
of the best scientific and commercial
data regarding the status of the species,
including an assessment of the potential
threats to the species. The SSA report
does not represent a decision by the
Service on whether the species should
be proposed for listing as an endangered
or threatened species under the Act. It
does, however, provide the scientific
basis that informs our regulatory
decisions, which involve the further
application of standards within the Act
and its implementing regulations and
policies. The following is a summary of
the key results and conclusions from the
SSA report; the full SSA report can be
found under Docket No. FWS-R4-ES—
2019-0050 on http://
www.regulations.gov.

To assess marron bacora’s viability,
we used the three conservation biology
principles of resiliency, redundancy,
and representation (Shaffer and Stein
2000, pp. 306-310). Briefly, resiliency
supports the ability of the species to
withstand environmental and
demographic stochasticity (for example,
wet or dry, warm or cold years),
redundancy supports the ability of the
species to withstand catastrophic events
(for example, droughts, large pollution
events), and representation supports the
ability of the species to adapt over time
to long-term changes in the environment
(for example, climate changes). In
general, the more resilient and
redundant a species is and the more
representation it has, the more likely it
is to sustain populations over time, even
under changing environmental
conditions. Using these principles, we
identified the species’ ecological
requirements for survival and
reproduction at the individual,
population, and species levels, and
described the beneficial and risk factors
influencing the species’ viability.

The SSA process can be categorized
into three sequential stages. During the
first stage, we evaluated the individual
species’ life-history needs. The next
stage involved an assessment of the
historical and current condition of the
species’ demographics and habitat
characteristics, including an
explanation of how the species arrived
at its current condition. The final stage
of the SSA involved making predictions
about the species’ responses to positive
and negative environmental and
anthropogenic influences. Throughout
all of these stages, we used the best
available information to characterize
viability as the ability of a species to
sustain populations in the wild over
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time. We use this information to inform
our regulatory decision.

Summary of Biological Status and
Threats

In this discussion, we review the
biological condition of the species and
its needs, and the threats that influence
the species’ current and future
condition, in order to assess the species’
overall viability and the risks to that
viability. Requirements for individuals
to survive include having appropriate
habitat, with both male and female
plants present in a balanced sex ratio,
and seasonal rainy periods. The habitat
is described as dry deciduous and
coastal scrub forests with dry soils at
lower elevations (less than 85 m (278.9
ft)) restricted to the U.S. and British
Virgin Islands; however, marron bacora
shows little fidelity to any particular
suite of community associations. Plants
may reach a reproductive size in less
than 2 years under greenhouse
conditions; however, it may take
decades for wild plants to effectively
reproduce.

Due to the nature of marron bacora’s
narrow endemic distribution, the
species is confined to the available
habitat on St. John, USVI, and Tortola,
BVI. Most of the species’ habitat and the
largest population on St. John occur
within the Virgin Islands National Park
(VINP), an area managed by NPS. Across
St. John, NPS manages about 60 percent
of the island’s area, with VINP
consisting of about 14,737 acres (ac)
(5,963.9 hectares (ha)).

Species Needs

Resilient populations require a
population size and density that
provides a balanced sex ratio
(proportion of male and female plants).
The demographics and population
structure should reflect evidence of
successful recruitment within each
population. In order to maintain
resilient populations, marron bacora
needs continuous suitable habitat that
allows for room for growth and
dispersal, as well as connectivity
between populations and availability of
pollinators.

The species is typically found in dry
deciduous forests at lower elevations
(less than 85 m (278.9 ft)) with low
annual rainfall with seasonal runoff
conditions. Many plants have been
found in open, eroded areas. The plant’s
growth and reproductive phenology are
synchronized with the rainy seasons
associated with the Virgin Islands.
Maintaining conditions that facilitate
the reproductive biology of marron
bacora, along with maintaining forest
connectivity and habitat corridors

among known populations, is critical for
the long-term conservation of the
species and will contribute to the
ecological interactions with native
pollinators and dispersers to ensure
these systems remain functional.

Factors Affecting the Viability of the
Species

The stressors acting on the species as
described in the SSA report include
invasive species (plants and animals),
predation, demographic and genetic
consequences of small population size
and density, human-induced fires,
habitat loss/degradation, insect pests
and pathogens, changes in phenology
and breeding systems, recreation, and
climate change and hurricanes. The
primary stressors acting on the species
are impacts from nonnative, invasive
species that preclude natural
recruitment.

Nonnative/Invasive Species

Marron bacora is directly affected by
nonnative, invasive plants and animals.
White-tailed deer (Odocoileus
virginianus) are naturalized and very
abundant on the islands. They directly
affect the species by browsing on the
plants (seedlings and saplings) and
fruits. Other nonnative species used as
livestock, including hogs (Sus scrofa),
goats (Capra aegagrus hircus), and
donkeys (Equus africanus asinus), have
also naturalized and have been recorded
within the VINP. These species also
forage freely on the island both on
native vegetation and on invasive
guinea grasses such as Megathyrsus
maximus (USVI Dept. of Planning and
Natural Resources, p. 8). Cattle also
range freely on St. John and Tortola. In
addition, the habitat of marron bacora at
Nanny Point is affected by
encroachment of exotic grasses and
vines following Hurricanes Irma and
Maria in 2017 (Island Conservation
2018, pp. 3, 12).

Herbivory by Feral Ungulates

Another major threat acting on
marron bacora is the lack of natural
recruitment most likely due to
depredation of its fruits and seedlings
by feral ungulates. There is ongoing
research studying the impact by feral
browsers on the viability of marron
bacora. The effects of foraging on
marron bacora plants during a post-
hurricane study on St. John in 2018
showed 35.5 percent of the known
population at Nanny Point exhibited
signs of herbivory from mammals, such
as white-tailed deer. During the same
study, 61 percent (11 plants) of the
John’s Folly population exhibited a
combination of impacts by herbivorous

insects and browsing by invasive
mammals (IC Report 2018, p. 5). White-
tailed deer were introduced to St. John
in the 1920s in order to provide hunting
opportunities. Since then, the deer
range freely across the island, foraging
on the native vegetation, and according
to local experts, populations of deer are
increasing on the island (Gibney 2017,
pers comm.). There are currently no
estimates on the deer abundance on St.
John, and there are no native predators
to control the deer population.

Small Population Size and Density

Marron bacora currently shows
overall low numbers of individuals, low
numbers of populations, and low
numbers of individuals at each
population site, which is reflected with
low resiliency, redundancy, and
representation. There is a lack of
knowledge regarding the abundance and
roles of dispersers and pollinators at the
population and species levels. Current
knowledge of the ecology and genetic
diversity of Virgin Islands rare flora is
sparse (Stanford et al. 2013, p. 173).
While the genetic diversity at the
species level of marron bacora is
relatively high, the majority of its
diversity is confined to the largest
population at Nanny Point (Stanford
2013, p. 178). The current fragmented
population distribution may result in
Allee effects due to small population
sizes, a lack of genetic exchange among
populations, and eventual genetic drift.

Human-Induced Fires

In the Caribbean, native plant species,
particularly endemics with limited
distribution, may be vulnerable to
manmade events such as human-
induced fires. Fire is not a natural
component of subtropical dry forests in
the Virgin Islands; thus, most species
found in this type of forest are not fire-
adapted and are not likely to withstand
frequent fire events (Monsegur, cited in
USFWS 2011, p. 9726). Marron bacora
is associated with lower elevation dry
forests. This habitat may be susceptible
to forest fires, particularly on private
lands, where fire could be accidentally
ignited. Furthermore, regenerating
forests, such as the ones prevalent on St.
John, are prone to wildfires that
perpetuate the succession of persistent
shrub land dominated by introduced
tree species and grasses; this inhibits
native species’ growth and subsequently
contributes to more intense and more
severe fires (Wiley and Vilella 1998, p.
340). Given the growth pattern of
marron bacora, it is unlikely that
individuals would survive a fire even of
moderate intensity (Vilella and Palumbo
2010, p. 15). Intrusion by exotic plants
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may also occur in areas where fire
changes the structure of the native
vegetation. A site visit to St. John to
evaluate the threats to the species’
known natural populations found no
substantial evidence indicating fires
posed an imminent threat to the species
(Monsegur, pers. obs.). The site on St.
John that is most vulnerable to fires is
Johns Folly, due to its proximity to a
road and the accumulation of debris
associated with a former house
(Monsegur, pers. obs.). In addition,
following Hurricanes Irma and Maria,
the habitat at the Nanny Point
population has been encroached by
exotic grasses, making this population
vulnerable to a fire event (Monsegur,
pers. obs.).

Insect Pests and Pathogens

Although known marron bacora
populations are relatively protected, the
small size of populations coupled with
the effects of insect pests or pathogens
could contribute to local extirpation.
For example, although the Reef Bay
Valley population consisted of 6 wild
individuals and 60 introduced
individuals in 2011, the population was
considered extirpated by 2017 most
likely due to a low survival rate for the
introduced marron bacora. However, an
unknown pathogen was documented in
that population (Stanford et al. 2013, p.
178), which also may have contributed
to its loss. More recently, in 2018, 63.2
percent of the marron bacora
individuals at Nanny Point showed
some sort of stem dieback; however, it
is not clear if this is due to some pest
or disease (IC Report 2018, p. 5).
Nonetheless, recent observations
indicate that dieback is clustered mainly
to the eastern corner of the Nanny Point
population and associated to edge
vegetation (vines and shrub land
vegetation exposed to salt spray).

In addition, the assessment by Service
staff in 2017 recorded the presence of
the Jacaranda bug (Insignorthezia
insignis) at the Nanny Point population,
and the scale insects Praelongorthezia
praelonga (Douglas) and Insignorthezia
insignis on plants at the gardens of the
NPS facilities (USFWS 2017a, p. 14).
The Jacaranda bug is a sap-feeding
insect in the Orthezidae family. The
scale insect (Praelongorthezia
praelonga) can also damage plants
directly by sucking their sap, or
indirectly by injecting toxic salivary
secretions that may attract ants, transmit
pathogens, and encourage growth of
sooty molds (Ramos et al. 2018, p. 273).
Our conclusions on the effects of these
insects and pathogens on marron bacora
are based on the available information
about their effects on other species of

plants that occur on St. John (e.g.,
Ramos et al. 2018, p. 273), and on our
observations in the field during marron
bacora assessments (Monsegur and
Yrigoyen 2018, pers. comm.). No studies
have been carried out to ascertain the
extent of potential impacts by these
pests specifically on marron bacora.

Phenology and Breeding System

The hermaphroditic and dioecious
biology of marron bacora was confirmed
by lack of pollination in crossings of
pollen to the stigma of other male
flowers or transferred to the stigma of
the same flower (Anderson et al. 2015,
p- 479). A 1:1 sex ratio and a much
longer time for marron bacora female
plants to flower for the first time (from
the seedling stage) compared with the
males has been documented (Anderson
et al. 2015, p. 475). At this point, the
natural disperser of marron bacora
remains unknown, and fruit predation is
suspected as the explanation of lack of
natural recruitment in the wild (76 FR
9722, February 22, 2011, p. 76 FR 9725).
It is possible that natural fruit dispersers
of marron bacora have targeted other
food sources as the populations of this
shrub became increasingly patchy, as a
result of historical land-use changes and
introduction of exotic plant species. The
absence of a fruit disperser may also
indicate that the disperser of the species
is extinct or that the populations are too
small to attract the disperser (Roman
2006, p. 82). The above information
highlights the vulnerability of
extirpation of relatively small
populations of marron bacora as they
may become functionally extinct and
cannot support recovery or rescue of
neighboring populations, limiting their
value for redundancy and species
resiliency.

Recreation

Some evidence of damage consistent
with trail maintenance was recorded
along Brown Bay trail, and additional
habitat disturbance was observed at the
John Folly site (park boundary) (USFWS
2011, p. 9724). Also, site disturbance
(vegetation clearing) was recorded in
2017 at the John Folly population,
where, for example, one seedling in the
middle of the trail was susceptible to
being trampled by hikers (USFWS
2017a, p. 9). However, considering the
remoteness of the marron bacora habitat
and given that the majority of the
populations are within NPS land,
recreational uses have a low likelihood
of affecting the survival of the species.

Climate Change and Hurricanes

Hurricanes and tropical storms
frequently affect the islands of the

Caribbean; thus, native plants should be
adapted to such disturbance. In fact,
successional responses to hurricanes
can influence the structure and
composition of plant communities in
the Caribbean islands (Van Bloem et al.
2005, p. 576). However, climate change
is predicted to increase tropical storm
frequency and intensity, but also cause
severe droughts (Hopkinson et al. 2008,
p- 255). Climate model simulations
indicate an increase in global tropical
cyclone intensity in a warmer world, as
well as an increase in the number of
very intense tropical cyclones,
consistent with current scientific
understanding of the physics of the
climate system (USGCRP 2018, p. 2).
The vulnerability of species to climate
change is a function of sensitivity to
changes and exposure to those changes,
and the adaptive capacity of the species
(Glick et al. 2011, p. 1). Within natural
conditions, it is likely that marron
bacora is well-adapted to these
atmospheric events. However, the
cumulative effects of severe tropical
storms and associated increased
sediment runoff (erosion), along with
the species’ small population size and
reduced natural recruitment, may
jeopardize the future establishment of
seedlings along drainage areas usually
associated with suitable habitat for
marron bacora (Ray and Stanford 2005,
p. 2). There is evidence of direct
impacts to the Nanny Point population
due to a flash flood event associated
with Hurricane Irma that hit St. John on
September 6, 2017 (USFWS 2017b, p. 3).

Additive climate change stressors
projected for the future include: (a)
Increased number and intensity of
strong storms, (b) increased
temperatures, and (c) shifts in the
timing and amounts of seasonal
precipitation patterns. Despite projected
increased storm intensity and frequency
related to future hurricane seasons,
recent works on climate change models
for tropical islands predict that, for
example, by the mid-21st century,
Puerto Rico will be subject to a decrease
in overall rainfall, along with increase
annual drought intensity (Khalyani et al.
2016). Thus, due to the proximity of
Puerto Rico to St. John, and that these
islands belong to the same
biogeographical unit (Puerto Rican
Bank), these model predictions could
also extend to the USVI (including St.
John). Given the low number of known
populations and individuals, and the
lack of natural recruitment of marron
bacora, the species may not have the
genetic breath to adapt to these
predicted conditions. In addition, there
is little knowledge of marron bacora’s
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life history (e.g., fruit/seed dispersers
and germination requirements in the
wild); the species has a restricted
known range (e.g., mainly St. John); and
its habitat is degraded due to free-
ranging populations of feral animals
(e.g., deer and goats), which precludes
recruitment of new individuals.
Moreover, in 2017, the island of St. John
was affected by two catastrophic
hurricanes (Irma and Maria), resulting
in direct adverse impacts to individuals
of marron bacora and its habitat. Marron
bacora habitat remains encroached by
weedy plants that persist more than 2
years after these atmospheric events and
continue to affect the species.

Habitat Loss/Degradation

By 1717, the forested landscape of St.
John was parceled into more than 100
estates for agriculture (i.e., sugarcane
and cotton) and the majority of this
landscape was deforested. Under this
land-use regime, marron bacora
populations were decimated, as the
species had no economic importance or
use. The current fragmented distribution
of marron bacora is most likely the
result of that historical land clearing for
agriculture and subsequent
development that has occurred since the
1700s. Even though these land-use
changes occurred centuries ago, there
are long-lasting effects that continue to
affect the condition of the habitat; the
effects on the species are exacerbated by
the species’ reproductive biology, the
absence of seed dispersal, suspected
fruit predation, and further habitat
modification by feral ungulates.

At present, the Friis Bay (St. John,
USVI) and Sabbath Hill (Tortola, BVI)
populations are located on private lands
vulnerable to habitat modification due
to urban development. In addition, the
Nanny Point and Johns Folly
populations are situated within VINP
lands just at the park boundary, and
there is potential for urban and tourism
development in the future, resulting in
possible direct impacts to the species
and interrelated effects (lack of habitat
connectivity and cross pollination, and
further habitat encroachment by exotic
plant species). While the land that
harbors the Nanny Point population is
located on VINP, the adjacent private
land could be at risk of development
which may directly affect the species’
most resilient population.

Synergistic interactions are possible
between the effects of climate change
and other potential threats such as
nonnative species, pests, and
development. The extent of impacts to
the species due to synergistic threats is
not well understood, as there is
uncertainty in how nonnative species

(plants and animals) may respond to
climate variables such as increased
drought and changes in hurricane
frequency and intensity. We expect the
synergistic effects of the current and
future threats acting on the species will
exacerbate the decline in the species’
viability by continued declines in
reproductive success. Projecting the
extent of synergistic effects of climate
change on marron bacora is too
speculative due to the complexity and
uncertainty of the species’ response to
the combination of dynamic factors that
influence its viability.

We note that, by using the SSA
framework to guide our analysis of the
scientific information documented in
the SSA report, we have not only
analyzed individual effects on the
species, but we have also analyzed their
potential cumulative effects. We
incorporate the cumulative effects into
our SSA analysis when we characterize
the current and future condition of the
species. Our assessment of the current
and future conditions encompasses and
incorporates the threats individually
and cumulatively. Our current and
future condition assessment is iterative
because it accumulates and evaluates
the effects of all the factors that may be
influencing the species, including
threats and conservation efforts.
Because the SSA framework considers
not just the presence of the factors, but
to what degree they collectively
influence risk to the entire species, our
assessment integrates the cumulative
effects of the factors and replaces a
standalone cumulative effects analysis.

Conservation Measures

Efforts to conserve the species have
included a captive propagation and
planting program. Marron bacora has
successfully been propagated by a St.
John horticulturist with cuttings and
manually assisting pollination by
dusting the flowers (Kojis and Boulon
1996, pers comm.). Marron bacora
specimens were then distributed to
various places with suitable habitat in
the Virgin Islands (Ray and Stanford
2005, p. 3). An implementation plan
was developed to conduct shade-house
propagation of marron bacora using both
seedlings and cuttings for
reintroduction within VINP (Ray and
Stanford 2003, p. 3). A Nanny Point
landowner funded and implemented a
propagation program of marron bacora
through germination and cloning of
adult individuals to enhance natural
populations of the species at Nanny
Point, Brown Bay Trail, and Johns Folly
(Ray and Carper 2009, p. 6). While the
species has been successfully
propagated, the reintroductions have

yielded unsuccessful results with a very
low survival rate for propagated and
reintroduced plants, and even lower for
relocated adult plants.

The NPS has its own regulatory
mechanisms to protect the species
within VINP on St. John. The NPS is
responsible under the Organic Act (54
U.S.C. 100101(a) et seq.; NPS 2006) for
managing the national parks to conserve
the scenery, natural and historic objects,
and wildlife. The National Park
Omnibus Management Act of 1998 (Pub.
L. 105-391; NPS 2006), Title II,
“National Park System Resource
Inventory and Management,” mandates
research in order to enhance
management and protection of national
park resources by providing clear
authority and direction for the conduct
of scientific study in the National Park
System and to use the information
gathered for management purposes. This
law affects not only the NPS, but other
Federal agencies, universities, and other
entities that conduct research in the
National Park system. Currently, the
NPS has implemented its resource
management responsibilities through its
management policies, section 4.4.1,
which state that NPS “will maintain as
parts of the natural ecosystems of parks
all plants and animals native to park
ecosystems” (NPS 2006, p. 42). The
Territory of the U.S. Virgin Islands
currently considers marron bacora to be
endangered under the Virgin Islands
Indigenous and Endangered Species Act
(V.I. Code, title 12, chapter 2), and an
existing regulation provides for
protection of endangered and threatened
wildlife and plants by prohibiting the
take, injury, or possession of indigenous
plants.

In 2017, funding was provided to
Island Conservation through the
Service’s Coastal Program to: (1)
Propagate at least 100 marron bacora
individuals to enhance the largest
known population at Nanny Point, (2)
introduce propagated materials to the
Nanny Point population, (3) assess the
extent of impacts of invasive mammal
species to marron bacora and its habitat,
(4) assess the extent of impacts by
invasive mammal species to additional
sites identified for marron bacora
introduction, and (5) provide
management recommendations for
invasive mammals in order to
significantly advance the recovery of
marron bacora (IC Report 2018, p. 1).
This project has been temporarily
delayed in order to allow archaeological
surveys to be completed prior to any
outplanting.
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Current Conditions

To determine the current condition of
the species, we evaluated the resiliency,
redundancy, and representation of
populations across the landscape
considering past and current stressors
acting on the species and its habitat.
The description of the species’ current
condition is described in more detail in
the species status assessment (SSA)
report (Service 2019, pp. 22-30).

Resiliency

In order to determine population
resiliency, we generated resiliency
scores for marron bacora by combining
scores using habitat and population
metrics. The best available information
for each population was gathered from
the literature and species experts. Each
of the four metrics were weighted
equally, with the overall effect that
habitat (i.e., protected vs. unprotected

lands [development risk], feral
ungulates, and pest depredation) was
weighted three times higher than
population size/trend (Service 2018, pp.
58—59) (see Table 1, below). The scores
for each population across all metrics
were summed, and final population
resilience categories were assigned (see
Table 2, below).

TABLE 1—DESCRIPTION OF HOW HABITAT AND POPULATION FACTORS WERE SCORED TO DETERMINE MARRON BACORA

RESILIENCE

Habitat metrics

Population metric

Score Habitat protection/

development risk

Feral ungulates

Pest presence/depredation

Population size/trend

of being developed.

Some habitat protected, and
some at risk of being de-
veloped.

Habitat protected

Habitat not protected, at risk

High number of exotic mam-
mals.

Unknown or moderate num-
ber of exotic mammals.

present.

present.

. | Exotic mammals absent Pests absent

High number of pests

Moderate number of pests

Relatively low population size
and/or declining trend.

Relatively moderate popu-
lation size and stable
trend, or high degree of
uncertainty in population
size/trends.

Relatively high population
size and/or growth.

TABLE 2—RESILIENCY SCORES FOR
MARRON BACORA USING HABITAT
AND DEMOGRAPHIC METRICS

Resiliency scores

Low Resilience ........cccccevevinenne —4to —2.
Moderately Low Resilience ........ | —1.
Moderate Resilience ................... 0.
Moderately High Resilience . 1.

High Resilience ........cccccocevvnnenne 2 to 4.

The species is found on two islands
with 11 known populations, of which 3
have become extirpated. The resiliency
of the extant populations vary according
to the abundance of individuals and
habitat conditions at each location. The
remaining eight extant populations vary
between a single individual to 201
plants, and the habitat conditions vary
according to the site location. The most
recent abundance estimates of each
population is described in the current
condition and provided in Table 3,
below.

Nanny Point (St. John, USVI)

The largest known population is on
St. John at Nanny Point; in 2017, this
population consisted of 75 mature adult
individuals, 4 natural seedlings, and 44
planted individuals from past
population enhancement efforts
(USFWS 2017b, pers. obs.). During the
2017 survey, most plants were observed
in flower, with some already producing
fruit; however, despite this evidence of
reproduction, only three seedlings were
observed. The low number of seedlings,

despite the relatively high fruit
production, is consistent with the
information already available to the
Service indicating that this population
continues to show low recruitment (Ray
and Stanford 2005, p. 18; USFWS 2011,
p. 9726; USFWS 2017a, p. 7). Hurricane
Maria resulted in flash floods that
caused a loss of canopy (USFWS 2017b,
p-3). Following Hurricane Maria,
individual plants were covered with
tree branches or sediment and several
individuals were uprooted or lying on
the ground (USFWS 2017b, p. 6-8). A
2018 assessment found 201 individual
plants with an increase in natural
seedlings and juveniles, suggesting the
hurricane created favorable conditions
for seedling establishment. A follow-up
survey in 2019 found invasive grasses
and vines were covering much of the
area that was exposed from the canopy
loss from the hurricanes.

This population is also affected by
herbivory from invasive mammals and
the Jacaranda beetle. The Nanny Point
population has low resilience because
the site is partially within VINP but also
overlaps with unprotected, private
lands; the population has a high
presence of feral ungulates, high insect
predation, and has a declining
population size.

Friis Bay (St. John, USVI)

With the discovery of a new
population in the British Virgin Islands,
this is now the third largest natural
population of marron bacora, with an
estimated 33 individuals (Ray and

Stanford 2005, p. 16). The site has not
been visited since 2005; thus, no current
information is available on the status of
this population. Based on our data and
knowledge, it is our assumption that
this population is also impacted by
ungulates as they are free-roaming
throughout the entire island of St. John.
In addition, by being located on private
land, the population is vulnerable to
impacts from habitat modification as
residents may not have knowledge of
the species.

Johns Folly (St. John, USVI)

This site is located upslope in a
ravine about 700 m (2,296.6 ft)
northwest of the Nanny Point
population. A 2017 population
assessment identified only 4 natural
individuals and 1 natural seedling, and
13 plants corresponding to planted
material from a previous population
enhancement with material from the
Nanny Point population (USFWS 2017a,
p. 7). Despite the evidence of flowering
events, natural recruitment appears to
be minimal, as only one natural seedling
was observed. The distribution of the
natural individuals is similar to Nanny
Point with the majority of the plants at
the bottom of the drainage. This site is
located along the Park boundaries and
the populations appear to be affected by
human disturbance such as vegetation
clearing for a hiking trail that begins
nearby and former evidence of dumping
(USFWS 20174, p. 9).

In 2018, a post hurricane assessment
of the population found 18 adult
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individuals with no seedlings or
juveniles reported. All individuals
documented in this population were
mature plants; none of the plants
presented flowers or fruit. All
individuals in this population were
described as standing (none lying) with
three of the individuals (16.7 percent)
exhibiting some form of dieback and 11
plants (61.1 percent) exhibiting a
combination of impacts by herbivorous
insects and browsing by potential
invasive mammals (IC Report 2018, p.
7). The Johns Folly population has low
resilience due to habitat loss and
fragmentation by development, low
density of pollinators, high presence of
feral ungulates, and a declining
population.

Brown Bay Trail (St. John, USVI)

The Brown Bay Trail site is located
along the Brown’s Bay hiking trail
within the VINP, an area of mature
secondary dry forest located on the
northeastern shore of St. John. The site
is located on a slope approximately 60
m (196.85 ft) from shore and the
populations is composed of a remnant
natural individual and planted
individuals that were part of a 2009
population enhancement using material
propagated from the Nanny Point
population. The wild individual occurs
on the edge of an NPS-maintained
hiking trail and showed signs of direct
impacts from trail maintenance activity
(i.e., clearing of vegetation) (Palumbo et
al. 2016, pp. 6-7).

In 2018, a post-hurricane assessment
reported that the population was
composed of 18 individuals—17 adults
and 1 juvenile. The population here was
described as an aged structure, with
94.4 percent of the individuals being
classified as adults with no signs of
flowers or fruit on any plants in this
population. This population showed
evidence of dieback on their leaves,
impacts by herbivorous insects, and
browsing by potential invasive
mammals, and all of the plants at this
location were described as suffering
from severe dry conditions (IC Report
2018, p. 8). The Brown Bay Trail
population has low resilience due to
high presence of feral ungulates, high
insect predation, and a declining
population trend.

Reef Bay Trail (St. John, USVI)

The Reef Bay Trail locality is a new
population located during a 2017
population assessment (USFWS 2017a,
p. 11). The site lies within VINP along
the NPS hiking trail from Europa Bay to
Reef Bay. A population assessment in
2017 discovered 7 wild individuals, 85
percent in flower and some individuals

producing fruits. Additional habitat
surveys may be required for a more
thorough assessment of this area. No
post hurricane assessments were carried
out for this population. The Reef Bay
Trail population has moderately low
resilience due to high presence of feral
ungulates that are causing an overall
decline across all populations (Roberts
2017, entire).

Base Hill (St. John, USVI)

The population at Base Hill consists
of 1 natural individual (Ray and
Stanford 2005, p. 16). There have been
no subsequent visits to this population
since 2005; thus, no further data on the
status of this individual are known. The
current condition of this population is
unknown.

Brown Bay Ridge (St. John, USVI)

In 2017, one wild individual was
discovered on top of a ridge
approximately 0.25 miles from the
Brown Bay Trail population (Cecilia
Rogers 2017, pers. comm.). Additional
habitat surveys may be required for a
more thorough assessment of this area,
and no post hurricane assessments were
carried out in this area. The Brown Bay
Ridge population has moderately low
resilience because, while there is a high
presence of feral ungulates in the area,
the area harbors suitable habitat and in
addition, the single documented wild
individual was a juvenile plant
suggesting possible evidence of
recruitment.

Sabbat Point (St. John, USVI)

This population was reported as a
single natural individual in 2005 (Ray
and Stanford 2005, p. 16; 76 FR 9722,
February 22, 2011, p. 76 FR 9724). The
individual was never relocated in a
subsequent site visit, and the site
showed evidence of disturbance based
on the abundance of Leucaena
leucocephala, Opuntia repens, and
Bromelia pinguin (USFWS 2017a, p. 4).
This population is considered
extirpated.

Reef Bay Valley (St. John, USVI)

This locality is on the southern coast
of St. John, along the shore near White
Cliffs. In 2005, 6 wild and 60 introduced
individuals were reported at the Reef
Bay site (Ray and Stanford 2005, p. 16).
Further assessments of this area were
unsuccessful in detecting any marron
bacora (USFWS 2017a, p. 11). Thus, the
best available information indicates this
population is extirpated, and no
individuals are known in its proximity.

Europa Ridge (St. John, USVI)

The Europa Ridge population was a
single individual when documented in
the early 1990s (Acevedo-Rodriguez, P.
1996, p. 415). In 2005, the site was
composed of 1 natural individual and
60 planted individuals (population
enhancement) (Ray and Stanford 2005,
p. 16). However, based on the latest
habitat assessments by the Service, this
population is likely extirpated (USFWS
2017a, p. 11).

Sabbath Hill (Tortola, BVI)

In 2018, surveys on Tortola identified
a plant morphologically consistent with
marron bacora, near Sabbath Hill. On a
follow-up trip to confirm marron bacora
in the area, a population of
approximately 46 to 48 individuals was
identified with most plants described as
small and only about 7 as large. Three
of the large plants were described as
fertile, with one having flowers with no
fruit, another having flowers and
immature fruit, and the last having fruit
but no flowers. The habitat was
described as having open vegetation
compared with the surrounding forest
and containing a lot of nonnative
annuals and Acacia riparia encroaching.
Feral animal droppings and grazing of
marron bacora were noted in the area
(Heller et al. 2018, entire). The Sabbath
Hill population has low resilience due
to a high presence of feral ungulates and
the location of the population not being
associated with any protected lands.
The population was only recently
found; therefore, the population trends
are unknown. However, due to the
threats acting on this population,
without management of free-ranging
ungulates, the habitat will likely
decline.

TABLE 3—MARRON BACORA MOST
RECENT POPULATION ESTIMATES

; : Population
Population location estimate
St. John, USVI
Nanny Point ........c.cccoceenee. 201 (2018).
Friis Bay .....ccccovvciiiiinnnenne 33 (2005).
Johns Folly .....cccooviiiiiens 18 (2018).
Brown Bay Trail ................. 18 (2018).
Reef Bay Trail .......ccccceuueeee 7 (2017).
Base Hill ........ccccooevienne 1 (2005).
Brown Bay Ridge ............... 1(2017).
Sabbat Point ..........ccceeeeee. Extirpated.
Reef Bay Valley ................. Extirpated.
Europa Ridge ........ccccceeee. Extirpated.
Tortola, BVI

Sabbath Hill .........cccceenne 46 (2018).

There is little evidence of natural
recruitment in any of the known
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populations of marron bacora. The
population structure at Nanny Point and
Johns Folly is characterized by the
absence of individuals smaller than 1
meter high, with little evidence of
seedlings or juveniles (three for Nanny
Point and one for Johns Folly) (USFWS
2017a, p. 7). These populations consist
primarily of reproductive individuals,
as 92 percent and 75 percent of the
plants, respectively, were recorded in
flower during a recent survey (USFWS
2017a, p. 7). The Johns Folly population
was composed of 4 natural adult
individuals (reproductive size
individuals naturally occurring at this
site) or 36 percent of the total (11 plants)
(USFWS 2017a, p. 9). The lack of
natural recruitment does not seem to be
attributed to low seed viability as
germination under greenhouse
conditions is high, with almost 100
percent germination (Ray and Stanford
2005, p. 6).

Efforts have been conducted to
enhance existing natural populations by
planting seedlings, including planting of
128 seedlings (different seed sources) at
two localities in the south coast of St.
John (Europa Ridge and Reef Bay
Valley) (Stanford et al. 2013, p. 178).
Overall survival of these seedlings over
a 32-month period was approximately
81.3 percent in Europa Ridge, and 78.1
percent in Reef Bay Valley, and
irrespective of seed source, survival rate
was not significantly different between
the two sites (Stanford et al. 2013, p.
177). However, growth rates for these
sites were recorded as highly erratic,
and plant material was affected by
drought stress and insect herbivory
(Stanford et al. 2013, p. 178). Further
monitoring of these sites by NPS staff
has not located living material of
marron bacora, either natural or planted,
and these populations are presumed
extirpated (McKinley 2017, pers.
comm.). In fact, the species was not
detected in these areas in 2017 (USFWS
2017a, p. 11). Additional population
enhancements from seedling and
cuttings have been conducted at Nanny
Point (50), Johns Folly (37), and Brown
Bay (36) (76 FR 9722, February 22, 2011,
p. 76 FR 9724). The current number of
surviving individuals for these sites is
44 (88 percent), 13 (35 percent), and 10
(27 percent), respectively (USFWS
2017a, p. 13).

All eight extant populations are
declining and have moderately low to
low resiliency; many populations are on
the brink of extirpation. The entire
species consists of 324 known
individuals, with 201 of those plants
located within a single population
(Nanny Point).

Redundancy and Representation

The species is showing very low to no
natural recruitment across all
populations. Only three populations
have more than 18 individuals, two
populations have 18 individuals, and
the three remaining populations have
fewer than 7 individuals. Most of the
populations are small and isolated with
little to no connectivity. Marron bacora
currently shows overall low numbers of
individuals, low numbers of
populations, and low numbers of
individuals at each population site. The
overall resiliency, redundancy, and
representation of this species are low.

Future Conditions

As part of the SSA, we also developed
multiple future condition scenarios to
capture the range of uncertainties
regarding future threats and the
projected responses by marron bacora.
Our scenarios included a status quo
scenario, which incorporated the
current risk factors continuing on the
same trajectory that they are on now.
We also evaluated two additional future
scenarios, one that that considered
increasing levels of risk factors resulting
in elevated negative effects on marron
bacora populations. The other scenario
considered improved environmental
and habitat conditions through
conservation actions including land
management and invasive plant and
animal management. We determined
that the current condition of marron
bacora and the projections for all
scenarios are consistent with an
endangered species (see Determination
of Species Status, below); we are not
presenting the results of the future
scenarios in this proposed rule. Please
refer to the SSA report (Service 2019)
for the full analysis of future conditions
and descriptions of the associated
scenarios.

Determination of Status for Marron
Bacora

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species meets
the definition of “endangered species”
or “threatened species.” The Act defines
an “endangered species” as a species
that is “in danger of extinction
throughout all or a significant portion of
its range,” and a “‘threatened species” as
a species that is “likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range.” The Act
requires that we determine whether a
species meets the definition of
“endangered species” or ‘‘threatened

species’” because of any of the following
factors: (A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
Overutilization for commercial,
recreational, scientific, or educational
purposes; (C) Disease or predation; (D)
The inadequacy of existing regulatory
mechanisms; or (E) Other natural or
manmade factors affecting its continued
existence.

We have determined that the major
threats acting on marron bacora are the
habitat destruction or modification by
nonnative mammal species (e.g., white-
tailed deer, goats, pigs, and donkeys)
(Factor A); herbivory by nonnative, feral
ungulates (Factor C); the lack of natural
recruitment (Factor E); absence of
dispersers (Factor E); fragmented
distribution and small population size
(Factor E); lack of genetic diversity
(Factor E); effects of climate change
(Factor E); and exotic, invasive plants
(e.g., guinea grass) (Factor E).

Status Throughout All of Its Range

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the section 4(a)(1)
factors, we found that the lack of
recruitment will cause a continued
decline in the species’ viability through
loss of representation, redundancy, and
resiliency.

Marron bacora is adapted for life in
the dry forests of St. John, USVI, and
Tortola, BVI. These islands have
endured landscape changes over time
and will continue to be affected by
human visitation and development. The
largest extant population on St. John is
within the VINP boundaries and is
protected from future development;
however, neighboring areas are
vulnerable to development as the
human population increases.
Depredation from ungulates is largely
responsible for the low levels of
seedling recruitment that have caused
the lack of natural recruitment. The
species is also affected by insect pests
along with habitat degradation by
nonnative plants and animals.

There are currently 11 known
historical and current populations.
Three of these populations are
considered extirpated, two are
represented by only a single individual
(possibly functionally extirpated), and
five are represented by very low
numbers of individuals. Only the single
population at Nanny Point has more
than 100 individuals, and between 2010
and 2017, this population declined by
over half. Seedlings were discovered at
this site, likely assisted by release/
reproduction due to opening of canopy/
moist soil conditions from the
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hurricanes, but those seedlings were
being affected by ungulate herbivory
that was reducing survival. Despite
having the greatest number of
individuals, Nanny Point, alone, is in
danger of extirpation due to little or no
reproductive output, the continued
presence of nonnative mammals, and
habitat degradation from recent
hurricanes and invasive plant species.
Additionally, it has seen an almost 50
percent reduction in the number of
individuals over the last 10 years.
Across the entire range, the lack of
evidence of reproduction/recruitment is
resulting in the continued decline of all
populations. Reintroductions to date
have resulted in limited survival (28
percent) and have not yielded any
increase in reproductive success (either
have not achieved reproductive status,
or have not successfully reproduced).
Resiliency for all extant populations is
low as is redundancy and
representation. There is very little
evidence of natural recruitment, with
recent seedling evidence from only two
populations. Due to the lack of
recruitment across all populations, the
species is at risk of becoming
functionally extinct.

The threats acting on the species are
likely to continue at the existing rate or
increase without management of the
marron bacora and the identified
threats, such as nonnative, invasive
species. The species is a narrow
endemic and has suffered extirpation of
populations across its limited range;
most remaining populations have only a
single or few individuals. The species
has lost redundancy, and remaining
populations have low resiliency. The
impacts from herbivory by nonnative
species have impaired the viability of
marron bacora to the point of imminent
decline across the species’ entire range.
Despite efforts to propagate the species
and re-establish it in the wild, plants are
not reproducing offspring sufficiently to
support resilient populations. Thus,
after assessing the best available
information, we conclude that marron
bacora is in danger of extinction
throughout all of its range.

Status Throughout a Significant Portion
of Its Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so in the foreseeable
future throughout all or a significant
portion of its range. We have
determined that marron bacora is in
danger of extinction throughout all of its
range, and accordingly, did not
undertake an analysis of any significant
portion of its range. Because we have

determined that marron bacora warrants
listing as endangered throughout all of
its range, our determination is
consistent with the decision in Center
for Biological Diversity v. Everson, 2020
WL 437289 (D.D.C. Jan. 28, 2020), in
which the court vacated the aspect of
the 2014 Significant Portion of its Range
Policy that provided the Services do not
undertake an analysis of significant
portions of a species’ range if the
species warrants listing as threatened
throughout all of its range.

Determination of Status

Our review of the best scientific and
commercial data information indicates
that marron bacora meets the definition
of an endangered species because the
species is currently in danger of
extinction throughout all of its range
due to the low resiliency, redundancy,
and representation of the species;
threats acting on the species across its
range; and the lack of recruitment to
support resilient populations. Therefore,
we propose to list the marron bacora as
an endangered species in accordance
with sections 3(6) and 4(a)(1) of the Act.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened species under the Act
include recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness, and conservation by
Federal, State, tribal, and local agencies,
private organizations, and individuals.
The Act encourages cooperation with
the States and other countries and calls
for recovery actions to be carried out for
listed species. The protection required
by Federal agencies and the prohibitions
against certain activities are discussed,
in part, below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Subsection 4(f) of
the Act calls for the Service to develop
and implement recovery plans for the
conservation of endangered and
threatened species. The recovery
planning process involves the
identification of actions that are
necessary to halt or reverse the species’
decline by addressing the threats to its
survival and recovery. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

Recovery planning consists of
preparing draft and final recovery plans,
beginning with the development of a
recovery outline and making it available
to the public within 30 days of a final
listing determination. The recovery
outline guides the immediate
implementation of urgent recovery
actions and describes the process to be
used to develop a recovery plan.
Revisions of the plan may be done to
address continuing or new threats to the
species, as new substantive information
becomes available. The recovery plan
also identifies recovery criteria for
review of when a species may be ready
for downlisting or delisting, and
methods for monitoring recovery
progress. Recovery plans establish a
framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Recovery teams
(composed of species experts, Federal
and State agencies, nongovernmental
organizations, and stakeholders) are
often established to develop recovery
plans. When completed, the recovery
outline, draft recovery plan, and the
final recovery plan will be available on
our website (http://www.fws.gov/
endangered), or from our Caribbean
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, Tribes,
nongovernmental organizations,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., restoration of
native vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
because their range may occur primarily
or solely on non-Federal lands. To
achieve recovery of these species
requires cooperative conservation efforts
on private, State, and tribal lands.

If this species is listed, funding for
recovery actions will be available from
a variety of sources, including Federal
budgets, State programs, and cost share
grants for non-Federal landowners, the
academic community, and
nongovernmental organizations. In
addition, pursuant to section 6 of the
Act, the Territory of the U.S. Virgin
Islands would be eligible for Federal
funds to implement management
actions that promote the protection or
recovery of the marron bacora.
Information on our grant programs that
are available to aid species recovery can
be found at: http://www.fws.gov/grants.
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Although marron bacora is only
proposed for listing under the Act at
this time, please let us know if you are
interested in participating in recovery
efforts for this species. Additionally, we
invite you to submit any new
information on this species whenever it
becomes available and any information
you may have for recovery planning
purposes (see FOR FURTHER INFORMATION
CONTACT).

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as an endangered
or threatened species and with respect
to its critical habitat, if any is
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
the species or destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into consultation
with the Service.

Federal agency actions within the
species’ habitat that may require
conference or consultation or both as
described in the preceding paragraph
include management and any other
landscape-altering activities on Federal
lands administered by NPS (Virgin
Islands National Park).

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to endangered plants. The prohibitions
of section 9(a)(2) of the Act, codified at
50 CFR 17.61, make it illegal for any
person subject to the jurisdiction of the
United States to import or export;
remove and reduce to possession from
areas under Federal jurisdiction;
maliciously damage or destroy on any
such area; remove, cut, dig up, or
damage or destroy on any other area in
knowing violation of any law or
regulation of a State or in the course of
an violation of a State criminal trespass
law; deliver, receive, carry, transport, or
ship in interstate or foreign commerce,
by any means whatsoever and in the
course of commercial activity; or sell or
offer for sale in interstate or foreign
commerce an endangered plant. Certain
exceptions apply to employees of the

Service, the National Marine Fisheries
Service, other Federal land management
agencies, and State conservation
agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered plants under
certain circumstances. Regulations
governing permit issuance are codified
at 50 CFR 17.62. With regard to
endangered plants, a permit may be
issued for scientific purposes or for
enhancing the propagation or survival of
the species. There are also certain
statutory exemptions from the
prohibitions, which are found in
sections 6(g)(2) and 10 of the Act.

It is our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify to the maximum
extent practicable at the time a species
is listed, those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of a proposed listing on
proposed and ongoing activities within
the range of the species proposed for
listing.

Based on the best available
information, the following activities
may potentially result in a violation of
section 9 of the Act if they are not
authorized in accordance with
applicable law (this list is not
comprehensive):

e Modifying the habitat of the species
on Federal lands without authorization
(e.g., unauthorized opening of trails
within NPS lands);

e Removing, cutting, digging up, or
damaging or destroying of the species
on any non-Federal lands in knowing
violation of any law or regulation of the
Territory of the U.S. Virgin Islands or in
the course of any violation of the
Territory of U.S. Virgin Islands’ criminal
trespass law.

Questions regarding whether specific
activities would constitute a violation of
section 9 of the Act should be directed
to the Caribbean Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

I1. Critical Habitat
Background

Critical habitat is defined in section 3
of the Act as:

(1) The specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features

(a) Essential to the conservation of the
species, and

(b) Which may require special
management considerations or
protection; and

(2) Specific areas outside the
geographical area occupied by the
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Our regulations at 50 CFR 424.02
define the geographical area occupied
by the species as an area that may
generally be delineated around species’
occurrences, as determined by the
Secretary (i.e., range). Such areas may
include those areas used throughout all
or part of the species’ life cycle, even if
not used on a regular basis (e.g.,
migratory corridors, seasonal habitats,
and habitats used periodically, but not
solely by vagrant individuals).

Conservation, as defined under
section 3 of the Act, means to use and
the use of all methods and procedures
that are necessary to bring an
endangered or threatened species to the
point at which the measures provided
pursuant to the Act are no longer
necessary. Such methods and
procedures include, but are not limited
to, all activities associated with
scientific resources management such as
research, census, law enforcement,
habitat acquisition and maintenance,
propagation, live trapping, and
transplantation, and, in the
extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

Critical habitat receives protection
under section 7 of the Act through the
requirement that Federal agencies
ensure, in consultation with the Service,
that any action they authorize, fund, or
carry out is not likely to result in the
destruction or adverse modification of
critical habitat. The designation of
critical habitat does not affect land
ownership or establish a refuge,
wilderness, reserve, preserve, or other
conservation area. Designation also does
not allow the government or public to
access private lands, nor does
designation require implementation of
restoration, recovery, or enhancement
measures by non-Federal landowners.
Where a landowner requests Federal
agency funding or authorization for an
action that may affect a listed species or
critical habitat, the Federal agency
would be required to consult with the
Service under section 7(a)(2) of the Act.
However, even if the Service were to
conclude that the proposed activity
would result in destruction or adverse
modification of the critical habitat, the
Federal action agency and the
landowner are not required to abandon
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the proposed activity, or to restore or
recover the species; instead, they must
implement “reasonable and prudent
alternatives” to avoid destruction or
adverse modification of critical habitat.

Under the first prong of the Act’s
definition of critical habitat, areas
within the geographical area occupied
by the species at the time it was listed
are included in a critical habitat
designation if they contain physical or
biological features (1) which are
essential to the conservation of the
species and (2) which may require
special management considerations or
protection. For these areas, critical
habitat designations identify, to the
extent known using the best scientific
and commercial data available, those
physical or biological features that are
essential to the conservation of the
species (such as space, food, cover, and
protected habitat). In identifying those
physical or biological features that occur
in specific occupied areas, we focus on
the specific features that are essential to
support the life-history needs of the
species, including, but not limited to,
water characteristics, soil type,
geological features, prey, vegetation,
symbiotic species, or other features. A
feature may be a single habitat
characteristic, or a more complex
combination of habitat characteristics.
Features may include habitat
characteristics that support ephemeral
or dynamic habitat conditions. Features
may also be expressed in terms relating
to principles of conservation biology,
such as patch size, distribution
distances, and connectivity.

Under the second prong of the Act’s
definition of critical habitat, we can
designate critical habitat in areas
outside the geographical area occupied
by the species at the time it is listed,
upon a determination that such areas
are essential for the conservation of the
species. When designating critical
habitat, the Secretary will first evaluate
areas occupied by the species. The
Secretary will only consider unoccupied
areas to be essential where a critical
habitat designation limited to
geographical areas occupied by the
species would be inadequate to ensure
the conservation of the species. In
addition, for an unoccupied area to be
considered essential, the Secretary must
determine that there is a reasonable
certainty both that the area will
contribute to the conservation of the
species and that the area contains one
or more of those physical or biological
features essential to the conservation of
the species.

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available.

Further, our Policy on Information
Standards Under the Endangered
Species Act (published in the Federal
Register on July 1, 1994 (59 FR 34271)),
the Information Quality Act (section 515
of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554; H.R.
5658)), and our associated Information
Quality Guidelines provide criteria,
establish procedures, and provide
guidance to ensure that our decisions
are based on the best scientific data
available. They require our biologists, to
the extent consistent with the Act and
with the use of the best scientific data
available, to use primary and original
sources of information as the basis for
recommendations to designate critical
habitat.

When we are determining which areas
should be designated as critical habitat,
our primary source of information is
generally the information from the SSA
report and information developed
during the listing process for the
species. Additional information sources
may include any generalized
conservation strategy, criteria, or outline
that may have been developed for the
species, the recovery plan for the
species, articles in peer-reviewed
journals, conservation plans developed
by States and counties, scientific status
surveys and studies, biological
assessments, other unpublished
materials, or experts’ opinions or
personal knowledge.

Habitat is dynamic, and species may
move from one area to another over
time. We recognize that critical habitat
designated at a particular point in time
may not include all of the habitat areas
that we may later determine are
necessary for the recovery of the
species. For these reasons, a critical
habitat designation does not signal that
habitat outside the designated area is
unimportant or may not be needed for
recovery of the species. Areas that are
important to the conservation of the
species, both inside and outside the
critical habitat designation, will
continue to be subject to: (1)
Conservation actions implemented
under section 7(a)(1) of the Act, (2)
regulatory protections afforded by the
requirement in section 7(a)(2) of the Act
for Federal agencies to ensure their
actions are not likely to jeopardize the
continued existence of any endangered
or threatened species, and (3) the
prohibitions in section 9 of the Act.
Federally funded or permitted projects
affecting listed species outside their
designated critical habitat areas may
still result in jeopardy findings in some
cases. These protections and
conservation tools will continue to

contribute to recovery of this species.
Similarly, critical habitat designations
made on the basis of the best available
information at the time of designation
will not control the direction and
substance of future recovery plans,
habitat conservation plans (HCPs), or
other species conservation planning
efforts if new information available at
the time of these planning efforts calls
for a different outcome.

Prudency Determination

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12), require that, to the
maximum extent prudent and
determinable, the Secretary shall
designate critical habitat at the time the
species is determined to be an
endangered or threatened species. Our
regulations (50 CFR 424.12(a)(1)) state
that the Secretary may, but is not
required to, determine that a
designation would not be prudent in the
following circumstances:

(i) The species is threatened by taking
or other human activity and
identification of critical habitat can be
expected to increase the degree of such
threat to the species;

(ii) The present or threatened
destruction, modification, or
curtailment of a species’ habitat or range
is not a threat to the species, or threats
to the species’ habitat stem solely from
causes that cannot be addressed through
management actions resulting from
consultations under section 7(a)(2) of
the Act;

(iii) Areas within the jurisdiction of
the United States provide no more than
negligible conservation value, if any, for
a species occurring primarily outside
the jurisdiction of the United States;

(iv) No areas meet the definition of
critical habitat; or

(v) The Secretary otherwise
determines that designation of critical
habitat would not be prudent based on
the best scientific data available.

There is currently no imminent threat
of collection or vandalism identified
under Factor B for this species, and
identification and mapping of critical
habitat is not expected to initiate any
such threat. In our SSA report for the
marron bacora and this document, we
determined that the present or
threatened destruction, modification, or
curtailment of habitat or range is a
threat to marron bacora and that threat
in some ways can be addressed by
section 7(a)(2) consultation measures.
The species occurs under the
jurisdiction of the United States and the
United Kingdom. We are able to identify
areas under U.S. jurisdiction that meet
the definition of critical habitat.
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Therefore, because none of the
circumstances enumerated in our
regulations at 50 CFR 424.12(a)(1) has
been met and because there are no other
circumstances we are aware of for
which this designation of critical habitat
would be not prudent, we have
determined that the designation of
critical habitat is prudent for marron
bacora.

Critical Habitat Determinability

Having determined that designation is
prudent, under section 4(a)(3) of the
Act, we must find whether critical
habitat for marron bacora is
determinable. Our regulations at 50 CFR
424.12(a)(2) state that critical habitat is
not determinable when one or both of
the following situations exist:

(i) Data sufficient to perform required
analyses are lacking, or

(ii) The biological needs of the species
are not sufficiently well known to
identify any area that meets the
definition of “critical habitat.” When
critical habitat is not determinable, the
Act allows the Service an additional
year to publish a critical habitat
designation (16 U.S.C. 1533(b)(6)(C)(ii)).

We reviewed the available
information pertaining to the biological
needs of the species and habitat
characteristics where these species is
located. This and other information
represent the best scientific data
available and led us to conclude that the
designation of critical habitat is
determinable for marron bacora.

Physical or Biological Features
Essential to the Conservation of the
Species

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12(b), in determining which areas
we will designate as critical habitat from
within the geographical area occupied
by the species at the time of listing, we
consider the physical or biological
features that are essential to the
conservation of the species and that may
require special management
considerations or protection. The
regulations at 50 CFR 424.02 define
“physical or biological features essential
to the conservation of the species’ as
the features that occur in specific areas
and that are essential to support the life-
history needs of the species, including,
but not limited to, water characteristics,
soil type, geological features, sites, prey,
vegetation, symbiotic species, or other
features. A feature may be a single
habitat characteristic, or a more
complex combination of habitat
characteristics. Features may include
habitat characteristics that support
ephemeral or dynamic habitat

conditions. Features may also be
expressed in terms relating to principles
of conservation biology, such as patch
size, distribution distances, and
connectivity. For example, physical
features essential to the conservation of
a species might include gravel of a
particular size required for spawning,
alkali soil for seed germination,
protective cover for migration, or
susceptibility to flooding or fire that
maintains necessary early-successional
habitat characteristics. Biological
features might include prey species,
forage grasses, specific kinds or ages of
trees for roosting or nesting, symbiotic
fungi, or a particular level of nonnative
species consistent with conservation
needs of the listed species. The features
may also be combinations of habitat
characteristics and may encompass the
relationship between characteristics or
the necessary amount of a characteristic
essential to support the life history of
the species.

In considering whether features are
essential to the conservation of the
species, the Service may consider an
appropriate quality, quantity, and
spatial and temporal arrangement of
habitat characteristics in the context of
the life-history needs, condition, and
status of the species. These
characteristics include, but are not
limited to, space for individual and
population growth and for normal
behavior; food, water, air, light,
minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
or rearing (or development) of offspring;
and habitats that are protected from
disturbance.

The specific physical or biological
features required for marron bacora
were derived from available
observations and current information on
the species’ habitat, ecology, and life
history as described below. To identify
the physical and biological needs of the
species, we have relied on current
conditions at locations where marron
bacora occurs. In addition, available
literature on the species’ genetics,
reproductive biology, and habitat
modeling were used (Stanford et al.
2013; Anderson et al. 2015; Palumbo et
al. 2016).

Marron bacora is a shrub endemic to
the islands of St. John (USVI) and
Tortola (BVI), and its distribution is
restricted to the subtropical dry forest
life zone (Ewel and Whitmore 1973, p.
72). The vegetation in this life zone
usually consists of a nearly continuous,
single-layered canopy, with little
groundcover. Tree heights usually do
not exceed 49 ft (15 m) and crowns are
typically broad, spreading, and flattened

(Ewel and Whitmore 1973, p. 72). It is
estimated that more than 80 percent of
the overall land surface of St. John is
covered by subtropical dry forest
(Stanford et al. 2013, p. 173).

The climate within the subtropical
dry forest life zone (sensu Holdridge
1967) where marron bacora occurs is
seasonal with most of the runoff
between September and October, and
mean annual rainfall ranging from 24 to
40 inches (600 to 1,110 millimeters)
(Lugo et al. 1978, p. 278). Moisture
availability as a function of shallow
soils plus low rainfall and its
seasonality determine the forest
productivity, growth characteristics,
water loss, and physiognomy in
subtropical dry forest life zones where
temperature tends to be constant
throughout the year (Lugo et al. 1978, p.
278). The most recently discovered
populations of marron bacora occur on
dry and poor soils (Ray and Stanford
2005, p. 6). Historically, the species was
locally abundant in exposed topography
on sites disturbed by erosion
(depositional zones at the toe of the
slopes), areas that have received
moderate grazing, and around ridgelines
as an understory component in diverse
woodland communities (Carper and Ray
2008, p. 1).

The specific microhabitat
requirements of marron bacora remain
unknown, but like other species within
the genus Solanum, marron bacora may
be adapted to poor soils and some sort
of natural disturbance (e.g., hurricanes).
The habitat has been fragmented and
degraded due to the historic land-use
changes.

Based on the hermaphroditic and
dioecious biology of marron bacora, the
species requires cross-pollination.
Recent surveys by the Service (May
2017) recorded carpenter bees
(Xylocopa mordax) and honey bees
(Apis mellifera) visiting the flowers of
marron bacora at Nanny Point (USFWS
2017, p. 7). Nanny Point is the largest
known population and harbors the
majority of the species’ genetic
diversity. It is the only population
showing some evidence of natural
recruitment (Stanford et al. 2013, p.
178). Further habitat modification and
fragmentation at Nanny Point may
adversely affect the genetic exchange
(cross-pollination) with other natural
populations (e.g., Johns Folly), and may
further reduce suitable habitat needed
for seedling recruitment, thus
compromising the species’ viability.

We cannot attribute the lack of natural
recruitment to low seed viability, as
germination under nursery conditions is
almost 100 percent (Ray and Stanford
2005, p. 6). Fruit and seedling predation
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by feral ungulates (e.g., deer and goats)
may be largely responsible for the low
levels of seedlings recruitment and the
predominant old population structure of
the species. In addition, despite the
ability of marron bacora to colonize
disturbed areas, any seedling or juvenile
may be outcompeted by exotic, invasive
plant species such Guinea grass
(Megathyrsus maximus) and tan-tan
(Leucaena leucocephala) (IC 2018, p. 3).
Therefore, in order to secure viable
populations of marron bacora, the
species needs extended forested habitat
dominated by native plants that
provides for connectivity between
populations to promote cross-
pollination and gene flow, and the
habitat conditions for long-term
recruitment in the absence of invasive
plants and feral ungulates.

As indicated above, marron bacora is
a shrub endemic to the dry forest of St.
John (USVI) and Tortola (BVI). At
approximately 53 square kilometers
(20.5 square miles) in area, the island of
St. John has the greatest amount of
forest cover (91.6 percent) and mature
secondary forest (20 percent) in relation
to land area compared to the adjacent
islands (USVI). NPS, under its Organic
Act, is responsible for managing the
National Parks to conserve their
scenery, natural and historic objects,
and wildlife. In addition, the National
Parks Omnibus Management Act of
1998 requires NPS to inventory and
monitor its natural resources. NPS has
implemented its resource management
responsibilities through its management
policies, section 4.4.1, which state that
NPS ““will maintain as parts of the
natural ecosystems of parks all plants
and animals native to park ecosystems”
(NPS 2006, p. 42).

Summary of Essential Physical or
Biological Features

We derive the specific physical or
biological features essential to the
conservation of the marron bacora from
studies of the species’ habitat, ecology,
and life history as described below.
Additional information can be found in
the SSA report (Service 2018, entire;
available on http://www.regulations.gov
under Docket No. FWS-R4-ES-2019—
0050. We have determined that the
following physical or biological features
are essential to the conservation of
marron bacora:

(i) Native forest within the subtropical
dry forest life zone in St. John.

(ii) Dry scrubland, deciduous forest,
and semi-deciduous forest vegetation at
elevations lower than 150 meters (492
feet).

(iii) Continuous native forest cover
with low abundance of exotic plant

species (e.g., Leucaena leucocephala
and Megathyrsus maximus), and that
provides the availability of pollinators
to secure cross-pollination between
populations.

(iv) Habitat quality evidenced by the
presence of regional endemic plant
species, including Zanthoxyllum
thomasianum, Peperomia wheeleri,
Eugenia earhartii, Eugenia sessiliflora,
Cordia rickseckeri, Croton fishlockii,
Malpighia woodburyana, Bastardiopsis
eggersii, Machaonia woodburyana, and
Agave missionum.

(v) Open understory with appropriate
microhabitat conditions, including
shaded conditions and moisture
availability, to support seed germination
and seedling recruitment.

Special Management Considerations or
Protection

When designating critical habitat, we
assess whether the specific areas within
the geographical area occupied by the
species at the time of listing contain
features which are essential to the
conservation of the species and which
may require special management
considerations or protection. All the
proposed units are occupied habitat by
the species at the time of proposed
listing (i.e., are currently occupied) and
have mixed ownership of
predominantly Federal lands (97
percent) and private lands (3 percent)
(see Table 4, below).

The features essential to the
conservation of marron bacora may
require special management
considerations or protection to
ameliorate the following stressors:
Habitat modification and fragmentation
(development); erosion (from storm
water runoff); feral ungulates
(predation); and invasive, exotic plants
(habitat intrusion). Special management
considerations or protection may be
required within critical habitat areas to
ameliorate these stressors, and include,
but are not limited to: (1) Protect and
restore native forests to provide
connectivity between known
populations and secure availability of
pollinators and dispersers; (2) reduce
density of feral ungulates; (3) remove
and control invasive plants; and (4)
avoid physical alterations of habitat to
secure microhabitat conditions.

Criteria Used To Identify Critical
Habitat

As required by section 4(b)(2) of the
Act, we use the best scientific data
available to designate critical habitat. In
accordance with the Act and our
implementing regulations at 50 CFR
424.12(b), we review available
information pertaining to the habitat

requirements of the species and identify
specific areas within the geographical
area occupied by the species at the time
of listing and any specific areas outside
the geographical area occupied by the
species to be considered for designation
as critical habitat. We are not currently
proposing to designate any areas outside
the geographical area occupied by the
species because we have not identified
any unoccupied areas that meet the
definition of critical habitat. The
proposed critical habitat designation
includes all currently occupied areas
within the historical range that have
retained the necessary physical or
biological features that will allow for the
maintenance and expansion of these
existing populations. The occupied
areas are sufficient for the conservation
of the species.

For areas within the geographic area
occupied by the species at the time of
listing (i.e., areas that are currently
occupied), we delineated critical habitat
unit boundaries as described below. The
primary sources of data used to define
marron bacora proposed critical habitat
include a habitat suitability model (by
selecting areas identified as containing
moderate and high quality habitat for
the species) developed by Palumbo et al.
(2016), and validated by recent habitat
assessments throughout the species’
range. The habitat suitability model
included elevation, slope, soil
association, and vegetation types and
identified approximately 694.94
hectares (ha) (1,717.23 acres (ac)) of
high-quality habitat, 1,274.94 ha
(3150.45 ac) of moderate-quality habitat,
1,568.53 ha (3,875.92 ac) of low-quality
habitat, 1,343.16 ha (3,319.16 ac) of
poor-quality habitat, and 186.88 ha
(461.79 ac) of unsuitable habitat
(Palumbo et al. 2016, p. 5) on St. John.
When adding all hectares of high- and
moderate-quality habitat, approximately
32 percent of the land area of VINP may
be suitable habitat for marron bacora
(Palumbo et al. 2016, p. 5). However, the
latest discovered population of marron
bacora on St. John at Reef Bay Trail
(USFWS 2017, p. 11) occurs at
elevations higher than what was
provided by the model results, thus, the
amount of suitable habitat for marron
bacora at St. John may include areas
higher in elevation indicating more
suitable habitat than previously
reported (Palumbo et el. 2016, p. 5).
Therefore, to delineate the critical
habitat unit boundaries the areas
originally identified as moderate and
high quality for the species identified by
Palumbo et el. (2016, p. 5) were slightly
expanded to include further habitat at
higher elevations consistent with the
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recently discovered populations (Reef
Bay Trail).

We analyzed recent satellite images to
identify areas dominated by native
forest vegetation associated to known
localities for the species within St. John.
Finally, we adjusted the elevation to 150
m (492 ft), as the latest discovered
population of marron bacora was at an
elevation higher than the records
available to Palumbo et al. (2016). We
further cropped the units using the
contour of the coastline, excluding
wetland areas (e.g., ponds) and
developed areas. Critical habitat units
were then mapped using ArcGIS
Desktop version 10.6.1, a geographic
information system (GIS) program. We
identified two units, North and South,
falling within these parameters.

When determining proposed critical
habitat boundaries, we made every
effort to avoid including developed
areas such as lands covered by
buildings, pavement, and other
structures because such lands lack
physical or biological features necessary
for marron bacora. The scale of the maps
we prepared under the parameters for
publication within the Code of Federal
Regulations may not reflect the

exclusion of such developed lands. Any
such lands inadvertently left inside
critical habitat boundaries shown on the
maps of this proposed rule have been
excluded by text in the proposed rule
and are not proposed for designation as
critical habitat. Therefore, if the critical
habitat is finalized as proposed, a
Federal action involving these lands
would not trigger section 7 consultation
with respect to critical habitat and the
requirement of no adverse modification
unless the specific action would affect
the physical or biological features in the
adjacent critical habitat.

We propose to designate as critical
habitat lands that we have determined
are occupied at the time of listing (i.e.,
currently occupied), that contain one or
more of the physical or biological
features that are essential to support
life-history processes of the species, and
that may require special management
considerations or protections. The two
units, South and North, each contain all
of the identified physical or biological
features and support multiple life-
history processes for marron bacora.

The proposed critical habitat
designation is defined by the map or
maps, as modified by any accompanying

regulatory text, presented at the end of
this document under Proposed
Regulation Promulgation. We include
more detailed information on the
boundaries of the proposed critical
habitat designation in the preamble of
this document. We will make the
coordinates or plot points or both on
which each map is based available to
the public on http://
www.regulations.gov at Docket No.
FWS-R4-ES-2019-0050, or on our
internet site, https://www.fws.gov/
southeast/caribbean.

Proposed Critical Habitat Designation

We are proposing two units as critical
habitat for marron bacora. The critical
habitat areas we describe below
constitute our current best assessment of
areas that meet the definition of critical
habitat for marron bacora. The two units
we propose as critical habitat are: (1)
South and (2) North. Table 4 shows the
proposed critical habitat units, the land
ownership, and the approximate area of
each unit. Both units are occupied at the
time of listing.

TABLE 4—PROPOSED CRITICAL HABITAT UNITS FOR MARRON BACORA WITH OWNERSHIP, AREA, AND OCCUPIED STATUS
[Area estimates reflect all land within critical habitat unit boundaries]

Critical habitat unit Land ownership by type Size(g;gtr;i':eig)gcres Occupied?
1. South .o, Federal (NPS) Private ........... 1,635 AC (664 Na) ...oovveeiieiiieeie et Yes.
71 ac (29 ha).
Unit total: 1,706 ac (690 ha).
2. North oo Federal (NPS) .......cccceviienen. 844 aC (B43 D) veeiieiiii i Yes.
TOaAl oo | e 2,549 aC (1,083 NQ) .oooeeeeeiiee e

Note: Area sizes may not sum exactly due to rounding.

We present brief descriptions of both
units, and reasons why they meet the
definition of critical habitat for marron
bacora, below.

Unit 1: South

Unit 1 consists of a total of 1,706 ac
(690 ha). Approximately 1,635 ac (664
ha) are managed by NPS within the
Virgin Islands National Park (VINP), and
approximately 71 ac (29 ha) are in
private ownership adjacent to the east
corner of VINP. This unit is within the
geographical area occupied by marron
bacora at the time of the proposed
listing. This unit harbors the largest
population and core of known
individuals of marron bacora in St.
John, USVLI. It contains all of the
identified physical or biological features
essential to the conservation of marron
bacora.

Ongoing and potential threats or
activities that occur in this unit are
urban and tourist development,
trampling and predation by feral
ungulates, and forest management
actions (e.g., conservation/restoration,
recreation, trail maintenance, roads,
control of feral mammals, and fire
management control). Special
management considerations or
protection measures to reduce or
alleviate the threats may include
minimizing or avoiding habitat
modification or fragmentation from
urban and recreational development,
protecting and restoring native forests to
provide connectivity between known
populations and to secure availability of
pollinators and dispersers, reducing the
density of feral ungulates, and removing
and controlling invasive plants.

Unit 2: North

Unit 2 consists of a total of 844 ac
(343 ha) of federally owned land
managed by NPS within the VINP. This
unit is within the geographical area
occupied by marron bacora at the time
of proposed listing and harbors the
habitat structure that supports marron
bacora’s viability. This unit contains all
of the identified physical or biological
features essential to the conservation of
marron bacora.

Ongoing and potential threats or
activities that occur in this unit are
roaming feral mammals and forest
management actions (e.g., conservation/
restoration, recreation, trails, roads,
control of feral mammals, and fire
management control). Special
management considerations or
protection measures to reduce or
alleviate the threats may include
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protecting and restoring native forests to
provide connectivity between known
populations and to secure availability of
pollinators and dispersers, reducing
density of feral ungulates, removing and
controlling invasive plants, and
avoiding physical modification of
habitat to secure microhabitat
conditions.

Effects of Critical Habitat Designation

Section 7 Consultation

Section 7(a)(2) of the Act requires
Federal agencies, including the Service,
to ensure that any action they fund,
authorize, or carry out is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of designated
critical habitat of such species. In
addition, section 7(a)(4) of the Act
requires Federal agencies to confer with
the Service on any agency action which
is likely to jeopardize the continued
existence of any species proposed to be
listed under the Act or result in the
destruction or adverse modification of
proposed critical habitat.

We published a final regulation with
a revised definition of destruction or
adverse modification on August 27,
2019 (84 FR 44976). Destruction or
adverse modification means a direct or
indirect alteration that appreciably
diminishes the value of critical habitat
as a whole for the conservation of a
listed species.

If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency (action
agency) must enter into consultation
with us. Examples of actions that are
subject to the section 7 consultation
process are actions on State, tribal,
local, or private lands that require a
Federal permit (such as a permit from
the U.S. Army Corps of Engineers under
section 404 of the Clean Water Act (33
U.S.C. 1251 et seq.) or a permit from the
Service under section 10 of the Act) or
that involve some other Federal action
(such as funding from the Federal
Highway Administration, Federal
Aviation Administration, or the Federal
Emergency Management Agency).
Federal actions not affecting listed
species or critical habitat—and actions
on State, tribal, local, or private lands
that are not federally funded,
authorized, or carried out by a Federal
agency—do not require section 7
consultation.

Compliance with the requirements of
section 7(a)(2), is documented through
our issuance of:

(1) A concurrence letter for Federal
actions that may affect, but are not

likely to adversely affect, listed species
or critical habitat; or

(2) A biological opinion for Federal
actions that may affect and are likely to
adversely affect, listed species or critical
habitat.

When we issue a biological opinion
concluding that a project is likely to
jeopardize the continued existence of a
listed species and/or destroy or
adversely modify critical habitat, we
provide reasonable and prudent
alternatives to the project, if any are
identifiable, that would avoid the
likelihood of jeopardy and/or
destruction or adverse modification of
critical habitat. We define “‘reasonable
and prudent alternatives” (at 50 CFR
402.02) as alternative actions identified
during consultation that:

(1) Can be implemented in a manner
consistent with the intended purpose of
the action,

(2) Can be implemented consistent
with the scope of the Federal agency’s
legal authority and jurisdiction,

(3) Are economically and
technologically feasible, and

(4) Would, in the Director’s opinion,
avoid the likelihood of jeopardizing the
continued existence of the listed species
and/or avoid the likelihood of
destroying or adversely modifying
critical habitat.

Reasonable and prudent alternatives
can vary from slight project
modifications to extensive redesign or
relocation of the project. Costs
associated with implementing a
reasonable and prudent alternative are
similarly variable.

Regulations at 50 CFR 402.16 set forth
requirements for Federal agencies to
reinitiate formal consultation on
previously reviewed actions. These
requirements apply when the Federal
agency has retained discretionary
involvement or control over the action
(or the agency’s discretionary
involvement or control is authorized by
law) and, subsequent to the previous
consultation, we have listed a new
species or designated critical habitat
that may be affected by the Federal
action, or the action has been modified
in a manner that affects the species or
critical habitat in a way not considered
in the previous consultation. In such
situations, Federal agencies sometimes
may need to request reinitiation of
consultation with us, but the regulations
also specify some exceptions to the
requirement to reinitiate consultation on
specific land management plans after
subsequently listing a new species or
designating new critical habitat. See the
regulations for a description of those
exceptions.

Application of the ““Destruction or
Adverse Modification” Standard

The key factor related to the
destruction or adverse modification
determination is whether
implementation of the proposed Federal
action directly or indirectly alters the
designated critical habitat in a way that
appreciably diminishes the value of the
critical habitat as a whole for the
conservation of the listed species. As
discussed above, the role of critical
habitat is to support physical or
biological features essential to the
conservation of a listed species and
provide for the conservation of the
species.

Section 4(b)(8) of the Act requires us
to briefly evaluate and describe, in any
proposed or final regulation that
designates critical habitat, activities
involving a Federal action that may
violate 7(a)(2) of the Act by destroying
or adversely modifying such habitat, or
that may be affected by such
designation.

Activities that the Services may,
during a consultation under section
7(a)(2) of the Act, find are likely to
destroy or adversely modify critical
habitat include, but are not limited to:

(1) Actions that would significantly
alter the structure of the native forest.
Such activities could include, but are
not limited to, habitat fragmentation and
development (e.g., from recreational
facilities and activities like trails,
hiking, bicycling, using all-terrain
vehicles (ATVs); herbicide and pesticide
use on private lands; and urban and
tourist developments). In addition,
habitat modification may promote
habitat encroachment by invasive plant
species, thus promoting favorable
conditions for human-induced fires.
These activities could degrade the
habitat necessary for marron bacora
populations to expand.

(2) Actions that would increase
habitat modification. Such activities
could include, but are not limited to,
predation and erosion cause by feral
animals, and risk of human-induced
fires. These activities could significantly
reduce the species’ recruitment and
could exacerbate the vulnerability of the
species to stochastic events (e.g.,
hurricanes).

Exemptions

Application of Section 4(a)(3) of the Act

Section 4(a)(3)(B)(i) of the Act (16
U.S.C. 1533(a)(3)(B)(i)) provides that the
Secretary shall not designate as critical
habitat any lands or other geographic
areas owned or controlled by the
Department of Defense (DoD), or
designated for its use, that are subject to
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an integrated natural resources
management plan (INRMP) prepared
under section 101 of the Sikes Act (16
U.S.C. 670a), if the Secretary determines
in writing that such plan provides a
benefit to the species for which critical
habitat is proposed for designation.
There are no DoD lands with a
completed INRMP within the proposed
critical habitat designation.

Consideration of Impacts Under Section
4(b)(2) of the Act

Section 4(b)(2) of the Act states that
the Secretary shall designate and make
revisions to critical habitat on the basis
of the best available scientific data after
taking into consideration the economic
impact, national security impact, and
any other relevant impact of specifying
any particular area as critical habitat.
The Secretary may exclude an area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part
of the critical habitat, unless he
determines, based on the best scientific
data available, that the failure to
designate such area as critical habitat
will result in the extinction of the
species. In making the determination to
exclude a particular area, the statute on
its face, as well as the legislative history,
are clear that the Secretary has broad
discretion regarding which factor(s) to
use and how much weight to give to any
factor.

The first sentence in section 4(b)(2) of
the Act requires that we take into
consideration the economic, national
security, or other relevant impacts of
designating any particular area as
critical habitat. We describe below the
process that we undertook for taking
into consideration each category of
impacts and our analyses of the relevant
impacts.

Consideration of Economic Impacts

Section 4(b)(2) of the Act and its
implementing regulations require that
we consider the economic impact that
may result from a designation of critical
habitat. To assess the probable
economic impacts of a designation, we
must first evaluate specific land uses or
activities and projects that may occur in
the area of the critical habitat. We then
must evaluate the impacts that a specific
critical habitat designation may have on
restricting or modifying specific land
uses or activities for the benefit of the
species and its habitat within the areas
proposed. We then identify which
conservation efforts may be the result of
the species being listed under the Act
versus those attributed solely to the
designation of critical habitat for this
particular species. The probable

economic impact of a proposed critical
habitat designation is analyzed by

comparing scenarios both “with critical
habitat” and “without critical habitat.”

The “without critical habitat”
scenario represents the baseline for the
analysis, which includes the existing
regulatory and socio-economic burden
imposed on landowners, managers, or
other resource users potentially affected
by the designation of critical habitat
(e.g., under the Federal listing as well as
other Federal, State, and local
regulations). The baseline, therefore,
represents the costs of all efforts
attributable to the listing of the species
under the Act (i.e., conservation of the
species and its habitat incurred
regardless of whether critical habitat is
designated). The “with critical habitat”
scenario describes the incremental
impacts associated specifically with the
designation of critical habitat for the
species. The incremental conservation
efforts and associated impacts would
not be expected without the designation
of critical habitat for the species. In
other words, the incremental costs are
those attributable solely to the
designation of critical habitat, above and
beyond the baseline costs. These are the
costs we use when evaluating the
benefits of inclusion and exclusion of
particular areas from the final
designation of critical habitat should we
choose to conduct a discretionary
4(b)(2) exclusion analysis.

For this particular designation, we
developed an incremental effects
memorandum (IEM) considering the
probable incremental economic impacts
that may result from this proposed
designation of critical habitat. The
information contained in our IEM was
then used to develop a screening
analysis of the probable effects of the
designation of critical habitat for marron
bacora (IEc 2019). We began by
conducting a screening analysis of the
proposed designation of critical habitat
in order to focus our analysis on the key
factors that are likely to result in
incremental economic impacts. The
purpose of the screening analysis is to
filter out the geographic areas in which
the critical habitat designation is
unlikely to result in probable
incremental economic impacts. In
particular, the screening analysis
considers baseline costs (i.e., absent
critical habitat designation) and
includes probable economic impacts
where land and water use may be
subject to conservation plans, land
management plans, best management
practices, or regulations that protect the
habitat area as a result of the Federal
listing status of the species. The
screening analysis filters out particular

areas of critical habitat that are already
subject to such protections and are,
therefore, unlikely to incur incremental
economic impacts. Ultimately, the
screening analysis allows us to focus
our analysis on evaluating the specific
areas or sectors that may incur probable
incremental economic impacts as a
result of the designation. The screening
analysis also assesses whether units are
unoccupied by the species and may
require additional management or
conservation efforts as a result of the
critical habitat designation for the
species that may incur incremental
economic impacts. This screening
analysis combined with the information
contained in our IEM are what we
consider our draft economic analysis
(DEA) of the proposed critical habitat
designation for the marron bacora; our
DEA is summarized in the narrative
below.

Executive Orders (E.O.s) 12866 and
13563 direct Federal agencies to assess
the costs and benefits of available
regulatory alternatives in quantitative
(to the extent feasible) and qualitative
terms. Consistent with the E.O.
regulatory analysis requirements, our
effects analysis under the Act may take
into consideration impacts to both
directly and indirectly affected entities,
where practicable and reasonable. If
sufficient data are available, we assess
to the extent practicable the probable
impacts to both directly and indirectly
affected entities.

As part of our screening analysis, we
considered the types of economic
activities that are likely to occur within
the areas likely to be affected if we
adopt the critical habitat designation as
proposed. In our evaluation of the
probable incremental economic impacts
that may result from the proposed
designation of critical habitat for the
marron bacora, first we identified, in the
IEM dated September 16, 2019 (Service
2019, entire), probable incremental
economic impacts associated with the
following categories of activities: (1)
Federal lands management from
recreational activities (e.g., hiking,
bicycles, ATVs), trails, grazing, and
erosion and fire management control; (2)
transportation (road construction and
maintenance); (3) feral mammal control;
and (4) tourism or residential
developments. We considered each
industry or category individually.

Additionally, we considered whether
these activities have any Federal
involvement. Critical habitat
designation generally will not affect
activities that do not have any Federal
involvement; under the Act, designation
of critical habitat only affects activities
conducted, funded, permitted, or
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authorized by Federal agencies. If we
list the species, in areas where marron
bacora is present, Federal agencies
would be required to consult with the
Service under section 7 of the Act on
activities they fund, permit, or
implement that may affect the species.
If, when we list the species, we also
finalize this proposed critical habitat
designation, consultations to avoid the
destruction or adverse modification of
critical habitat would be incorporated
into that existing consultation process.

In our IEM, we attempted to clarify
the distinction between the effects that
will result from the species being listed
and those attributable to the critical
habitat designation (i.e., difference
between the jeopardy and adverse
modification standards) for marron
bacora’s critical habitat. Because the
designation of critical habitat for marron
bacora is proposed concurrently with
the listing, it has been our experience
that it is more difficult to discern which
conservation efforts are attributable to
the species being listed and those which
will result solely from the designation of
critical habitat. However, the following
specific circumstances in this case help
to inform our evaluation: (1) The
essential physical or biological features
identified for critical habitat are the
same features essential for the life
requisites of the species, and (2) any
actions that would result in sufficient
harm to constitute jeopardy to marron
bacora would also likely adversely affect
the essential physical or biological
features of critical habitat. The IEM
outlines our rationale concerning this
limited distinction between baseline
conservation efforts and incremental
impacts of the designation of critical
habitat for this species. This evaluation
of the incremental effects has been used
as the basis to evaluate the probable
incremental economic impacts of this
proposed designation of critical habitat.
The following describes the information
provided in the DEA:

Section 7 Costs

The economic costs of implementing
the rule associated with section 7 of the
Act would most likely be limited to
additional administrative effort to
consider adverse modification during
consultations. This finding is based on
the following factors:

(1) For the purposes of consultation,
the Service considers both proposed
critical habitat units to be occupied by
the species. Thus, incremental
consultations resulting solely from the
designation of critical habitat are
unlikely.

(2) Project modifications likely to be
recommended by the Service to avoid

adverse modification of critical habitat
are anticipated to be the same as those
needed to avoid jeopardizing the
species.

Based on a review of available
information, no more than two technical
assistance projects and no more than
one informal consultation are likely to
occur in a given year. The additional
administrative cost of addressing
adverse modification in these projects is
not expected to exceed $3,300 in a given
year.

Other Costs

The designation of critical habitat is
not expected to trigger additional
requirements under territorial or local
regulations. We are unable to quantify
the degree to which the public’s
perception of possible restrictions on
the use of public land could reduce the
value of private property. We recognize
that a number of factors may already
result in perception-related effects,
including the presence of marron bacora
and other federally listed species, which
may temper any additional perception-
related effects of critical habitat
designation.

As we stated earlier, we are soliciting
data and comments from the public on
the DEA, as well as all aspects of the
proposed rule and our required
determinations. During the development
of the final designation, we will
consider the information presented in
the DEA and any information on
economic impacts we receive during the
public comment period to determine
whether any specific areas should be
excluded from the final critical habitat
designation under authority of section
4(b)(2) and our implementing
regulations at 50 CFR 424.19. We may
revise the proposed rule or supporting
documents to incorporate or address
information we receive during the
public comment period. In particular, in
the final designation, we may exclude
an area from critical habitat if we
determine that the benefits of excluding
the area outweigh the benefits of
including the area, provided the
exclusion will not result in the
extinction of this species.

Consideration of National Security
Impacts

In preparing this proposal, we have
determined that the lands within the
proposed designation of critical habitat
for marron bacora are not owned,
managed, or used by the Department of
Defense or the Department of Homeland
Security, and, therefore, we anticipate
no impact on national security.
However, during the development of a
final designation, we will consider any

additional information we receive
through the public comment period on
the impacts of the proposed designation
on national security or homeland
security to determine whether any
specific areas should be excluded from
the final critical habitat designation
under authority of section 4(b)(2) and
our implementing regulations at 50 CFR
424.19.

Consideration of Other Relevant
Impacts

We have not considered any areas for
exclusion from critical habitat.
However, the final decision on whether
to exclude any areas will be based on
the best scientific data available at the
time of the final designation, including
information obtained during the
comment period and information about
the economic impact of designation.
Accordingly, we have prepared a draft
economic analysis concerning the
proposed critical habitat designation,
which is available for review and
comment (see ADDRESSES).

Exclusions

Under section 4(b)(2) of the Act, we
consider any other relevant impacts, in
addition to economic impacts and
impacts on national security discussed
above. We consider a number of factors
including whether there are permitted
conservation plans covering the species
in the area such as HCPs, safe harbor
agreements (SHAs), or candidate
conservation agreements with
assurances (CCAAs), or whether there
are non-permitted conservation
agreements and partnerships that would
be encouraged by designation of, or
exclusion from, critical habitat. In
addition, we look at the existence of
tribal conservation plans and
partnerships and consider the
government-to-government relationship
of the United States with tribal entities.
We also consider any social impacts that
might occur because of the designation.

In preparing this proposal, we have
determined that there are currently no
HCPs or other management plans for
marron bacora, and the proposed
designation does not include any tribal
lands or trust resources. We anticipate
no impact on tribal lands, partnerships,
or HCPs from this proposed critical
habitat designation. Additionally, as
described above, we are not proposing
to exclude any particular areas on the
basis of impacts to national security or
economic impacts.

During the development of a final
designation, we will consider any
additional information we receive
through the public comment period
regarding other relevant impacts to
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determine whether any specific areas
should be excluded from the final
critical habitat designation under
authority of section 4(b)(2) and our
implementing regulations at 50 CFR
424.19.

Required Determinations

Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
better help us revise the rule, your
comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget will review all
significant rules. The Office of
Information and Regulatory Affairs has
waived their review regarding their
significance determination of this
proposed rule.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA; 5 U.S.C. 601 et seq.), as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA; 5 U.S.C. 801 et seq.),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effects of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. The SBREFA amended the RFA
to require Federal agencies to provide a
certification statement of the factual
basis for certifying that the rule will not
have a significant economic impact on
a substantial number of small entities.

According to the Small Business
Administration, small entities include
small organizations such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term “‘significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

Under the RFA, as amended, and as
understood in the light of recent court
decisions, Federal agencies are required
to evaluate the potential incremental
impacts of rulemaking on those entities
directly regulated by the rulemaking
itself; in other words, the RFA does not
require agencies to evaluate the
potential impacts to indirectly regulated
entities. The regulatory mechanism
through which critical habitat

protections are realized is section 7 of
the Act, which requires Federal
agencies, in consultation with the
Service, to ensure that any action
authorized, funded, or carried out by the
agency is not likely to destroy or
adversely modify critical habitat.
Therefore, under section 7, only Federal
action agencies are directly subject to
the specific regulatory requirement
(avoiding destruction and adverse
modification) imposed by critical
habitat designation. Consequently, it is
our position that only Federal action
agencies would be directly regulated if
we adopt the proposed critical habitat
designation. There is no requirement
under the RFA to evaluate the potential
impacts to entities not directly
regulated. Moreover, Federal agencies
are not small entities. Therefore,
because no small entities would be
directly regulated by this rulemaking,
the Service certifies that, if made final
as proposed, the proposed critical
habitat designation will not have a
significant economic impact on a
substantial number of small entities.
In summary, we have considered
whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities. For the above reasons and
based on currently available
information, we certify that, if made
final, the proposed critical habitat
designation will not have a significant
economic impact on a substantial
number of small business entities.
Therefore, an initial regulatory
flexibility analysis is not required.

Executive Order 13771

We do not believe this proposed rule
is an E.O. 13771 (“Reducing Regulation
and Controlling Regulatory Costs™) (82
FR 9339, February 3, 2017) regulatory
action because we believe this rule is
not significant under E.O. 12866;
however, the Office of Information and
Regulatory Affairs has waived their
review regarding their E.O. 12866
significance determination of this
proposed rule.

Energy Supply, Distribution, or Use—
Executive Order 13211

Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use) requires agencies
to prepare Statements of Energy Effects
when undertaking certain actions. In
our economic analysis, we did not find
that the designation of this proposed
critical habitat will significantly affect
energy supplies, distribution, or use due
to the absence of any energy supply or
distribution lines in the proposed
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critical habitat designation. Therefore,
this action is not a significant energy
action, and no Statement of Energy
Effects is required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following finding:

(1) This proposed rule would not
produce a Federal mandate. In general,
a Federal mandate is a provision in
legislation, statute, or regulation that
would impose an enforceable duty upon
State, local, or tribal governments, or the
private sector, and includes both
“Federal intergovernmental mandates”
and “Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal governments”
with two exceptions. It excludes “a
condition of Federal assistance.” It also
excludes “a duty arising from
participation in a voluntary Federal
program,” unless the regulation “relates
to a then-existing Federal program
under which $500,000,000 or more is
provided annually to State, local, and
tribal governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
funding,” and the State, local, or tribal
governments ‘“‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families with
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. While non-
Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for

an action, may be indirectly impacted
by the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply, nor would critical habitat
shift the costs of the large entitlement
programs listed above onto State
governments.

(2) We do not believe that this rule
would significantly or uniquely affect
small governments because the lands
proposed for critical habitat designation
are primarily Federal lands (97 percent),
with a small amount of private land (3
percent). Small governments would be
affected only to the extent that any
programs involving Federal funds,
permits, or other authorized activities
must ensure that their actions would not
adversely affect the designated critical
habitat. Therefore, a Small Government
Agency Plan is not required.

Takings—Executive Order 12630

In accordance with E.O. 12630
(Government Actions and Interference
with Constitutionally Protected Private
Property Rights), we have analyzed the
potential takings implications of
designating critical habitat for marron
bacora in a takings implications
assessment. The Act does not authorize
the Service to regulate private actions
on private lands or confiscate private
property as a result of critical habitat
designation. Designation of critical
habitat does not affect land ownership,
or establish any closures, or restrictions
on use of or access to the designated
areas. Furthermore, the designation of
critical habitat does not affect
landowner actions that do not require
Federal funding or permits, nor does it
preclude development of habitat
conservation programs or issuance of
incidental take permits to permit actions
that do require Federal funding or
permits to go forward. However, Federal
agencies are prohibited from carrying
out, funding, or authorizing actions that
would destroy or adversely modify
critical habitat. A takings implications
assessment has been completed for the
proposed designation of critical habitat
for marron bacora, and it concludes that,
if adopted, this designation of critical
habitat does not pose significant takings
implications for lands within or affected
by the designation.

Federalism—Executive Order 13132

In accordance with E.O. 13132
(Federalism), this proposed rule does
not have significant Federalism effects.
A federalism summary impact statement
is not required. In keeping with
Department of the Interior and
Department of Commerce policy, we
requested information from, and
coordinated development of this
proposed critical habitat designation
with, appropriate State resource
agencies. From a federalism perspective,
the designation of critical habitat
directly affects only the responsibilities
of Federal agencies. The Act imposes no
other duties with respect to critical
habitat, either for States and local
governments, or for anyone else. As a
result, the proposed rule does not have
substantial direct effects either on the
States, or on the relationship between
the Federal Government and the States,
or on the distribution of powers and
responsibilities among the various
levels of government. The proposed
designation may have some benefit to
these governments because the areas
that contain the features essential to the
conservation of the species are more
clearly defined, and the physical or
biological features of the habitat
necessary for the conservation of the
species are specifically identified. This
information does not alter where and
what federally sponsored activities may
occur. However, it may assist State and
local governments in long-range
planning because they no longer have to
wait for case-by-case section 7
consultations to occur.

Where State and local governments
require approval or authorization from a
Federal agency for actions that may
affect critical habitat, consultation
under section 7(a)(2) of the Act would
be required. While non-Federal entities
that receive Federal funding, assistance,
or permits, or that otherwise require
approval or authorization from a Federal
agency for an action, may be indirectly
impacted by the designation of critical
habitat, the legally binding duty to
avoid destruction or adverse
modification of critical habitat rests
squarely on the Federal agency.

Civil Justice Reform—Executive Order
12988

In accordance with Executive Order
12988 (Civil Justice Reform), the Office
of the Solicitor has determined that the
rule does not unduly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. We have proposed
designating critical habitat in
accordance with the provisions of the
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Act. To assist the public in
understanding the habitat needs of the
species, this proposed rule identifies the
elements of physical or biological
features essential to the conservation of
the species. The proposed areas of
designated critical habitat are presented
on maps, and the proposed rule
provides several options for the
interested public to obtain more
detailed location information, if desired.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain
information collection requirements,
and a submission to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) is not required.
We may not conduct or sponsor and you
are not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

It is our position that, outside the
jurisdiction of the U.S. Court of Appeals

for the Tenth Circuit, we do not need to
prepare environmental analyses
pursuant to the National Environmental
Policy Act (NEPA; 42 U.S.C. 4321 et
seq.) in connection with designating
critical habitat under the Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244). This position was upheld by the
U.S. Court of Appeals for the Ninth
Circuit (Douglas County v. Babbitt, 48
F.3d 1495 (9th Cir. 1995), cert. denied
516 U.S. 1042 (1996)).

References Cited

A complete list of references cited in
this rulemaking is available on the
internet at http://www.regulations.gov
and upon request from the Caribbean
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).

Authors

The primary authors of this proposed
rule are the staff members of the Fish
and Wildlife Service’s Species
Assessment Team and the Caribbean
Ecological Services Field Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter I, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 4201-4245, unless otherwise
noted.

m 2. Amend § 17.12(h) by adding an
entry for “Solanum conocarpum ’in
alphabetical order under FLOWERING
PLANTS to the List of Endangered and
Threatened Plants to read as set forth
below:

§17.12 Endangered and threatened plants.

* * * * *

(h)* E

Scientific name Common name Where listed Status Listing citations and applicable rules
Flowering Plants
Solanum conocarpum .... Marron bacora ............... Wherever found ............. E [Federal Register citation when published as a
final rule]; 50 CFR 17.96(a).cH

m 3. Amend § 17.96(a) by:
m a. Adding Family Solanaceae in
alphabetical order to the list of families;
and
m b. Adding an entry for “Solanum
conocarpum’” in alphabetical order
under Family Solanaceae.

The additions read as set forth below.

§17.96 Critical habitat—plants.
(a) Flowering plants.

* * * * *

Family Solanaceae: Solanum
conocarpum (marron bacora)

(1) Critical habitat units are depicted
for St. John, U.S. Virgin Islands, on the
maps in this entry.

(2) Within these areas, the physical or
biological features essential to the
conservation of marron bacora consist of
the following components:

(i) Native forest within the subtropical
dry forest life zone in St. John.

(ii) Dry scrubland, deciduous forest,
and semi-deciduous forest vegetation at
elevations lower than 150 meters (492
feet).

(ii1) Continuous native forest cover
with low abundance of exotic plant
species (e.g., Leucaena leucocephala
and Megathyrsus maximus), and that
provides the availability of pollinators
to secure cross-pollination between
populations.

(iv) Habitat quality evidenced by the
presence of regional endemic plant
species, including Zanthoxyllum
thomasianum, Peperomia wheeleri,
Eugenia earhartii, Eugenia sessiliflora,
Cordia rickseckeri, Croton fishlockii,
Malpighia woodburyana, Bastardiopsis
eggersii, Machaonia woodburyana, and
Agave missionum.

(v) Open understory with appropriate
microhabitat conditions, including
shaded conditions and moisture
availability, to support seed germination
and seedling recruitment.

(3) Critical habitat does not include
human-made structures (such as
buildings, aqueducts, runways, roads,
and other paved areas) and the land on
which they are located existing within

the legal boundaries on the effective
date of this rule.

(4) Critical habitat map units. Data
layers defining map units were created
using ArcMap version 10.6.1
(Environmental Systems Research
Institute, Inc.), a Geographic
Information Systems program on a base
of USA Topo Map and the program
world imagery. Critical habitat units
were then mapped using NAD 1983,
State Plane Puerto Rico and Virgin
Islands FIPS 5200 coordinates. The
maps in this entry, as modified by any
accompanying regulatory text, establish
the boundaries of the critical habitat
designation. The coordinates or plot
points or both on which each map is
based are available to the public at the
Service’s internet site, https://
www.fws.gov/southeast/caribbean, or
http://www.regulations.gov at Docket
No. FWS-R4-ES-2019-0050, and at the
field office responsible for this
designation. You may obtain field office
location information by contacting one
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of the Service regional offices, the addresses of which are listed at 50 CFR (5) Note: Index map follows:

2.2.

Index Map, Critical Habitat for Solanum conocarpum (marron bacora),
8t. John, U.8. Virgin islands
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(7) Unit 2: North Unit, St. John, U.S. estates Leinster Bay, Browns Bay, lands managed by the U.S. National

Virgin Islands. Zootenvaal, Hermitage, Mt. Pleasant and Park Service.
(i) General description: Unit 2 Retreat, Haulover, and Turner Point. (ii) Map of Unit 2 follows:
consists of 844 acres (343 hectares) in The unit is composed entirely of Federal
Unit 2: North Unit, Critical Habitat for Solanum conocarpum (marron bacora),
St John, U.S. Virgin Islands
Q
4.8, Virgin Isfands
DAt
#
St.‘rhamas - T m John
- T T LI N R £ 111
Q:::’lpc’ 6 02 08 ¥ hdfes 5l Critical Habitat
81 Croix o 04 08 16Kiometes €3 coastine
* * * * *
Aurelia Skipwith,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2020-17091 Filed 8-25-20; 8:45 am]
BILLING CODE 4333-15-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2019-0055]

Notice of Determination of the Highly
Pathogenic Avian Influenza and
Newcastle Disease Status of Romania

AGENCY: Animal and Plant Health
Inspection Service, Agriculture (USDA).

ACTION: Notice.

SUMMARY: We are advising the public
that we are recognizing Romania as
being free of highly pathogenic avian
influenza and Newcastle disease. This
recognition is based on a risk evaluation
we prepared and made available for
public review and comment.

DATES: This change of disease status
will be recognized on August 26, 2020.

FOR FURTHER INFORMATION CONTACT: Mr.
Javier Vargas, Senior Staff Officer,
Regionalization Evaluation Services,
Veterinary Services, APHIS, USDA,
4700 River Road, Unit 38, Riverdale,
MD 20737-1231; Javier.vargas@
usda.gov; (301) 851-3316.

SUPPLEMENTARY INFORMATION: The
regulations in 9 CFR part 94 (referred to
below as the regulations) govern the
importation of certain animals and
animal products into the United States
in order to prevent the introduction of
various animal diseases, including
highly pathogenic avian influenza
(HPAI) and Newcastle disease. Within
part 94, § 94.6 contains requirements
governing the importation of carcasses,
meat, parts or products of carcasses, and
eggs (other than hatching eggs) of
poultry, game birds, or other birds from
regions where HPAI and Newcastle
disease is considered to exist.

In accordance with § 94.6(a)(1)(i), the
Animal and Plant Health Inspection
Service (APHIS) maintains a list of
regions in which Newcastle disease is
not considered to exist. Paragraph

(a)(1)(ii) states that APHIS will add a
region to this list after it conducts an
evaluation of the region and finds that
Newecastle disease is not likely to be
present in its commercial bird or
poultry populations.

In accordance with § 94.6(a)(2)(i),
APHIS maintains a list of regions in
which HPAI is considered to exist.
Paragraph (a)(2)(ii) states that APHIS
will remove a region from this list only
after it conducts an evaluation of the
region and finds that HPAI is not likely
to be present in its commercial bird or
poultry populations.

In 9 CFR part 92, §92.2 contains
requirements for requesting the
recognition of the animal health status
of a region (as well as for the approval
of the export of a particular type of
animal or animal product to the United
States from a foreign region). If, after
review and evaluation of the
information submitted in support of the
request, APHIS believes the request can
be safely granted, APHIS will make its
evaluation available for public comment
through a document published in the
Federal Register.

In accordance with that process, we
published a notice * in the Federal
Register on September 16, 2019 (84 FR
48580-48581, Docket No. APHIS-2019—-
0055) announcing the availability for
review and comment of our evaluation
of the HPAI and Newcastle disease
status of Romania. Based on this
evaluation, APHIS concluded that
Romania meets the requirements to form
part of the European Union Poultry
Trade Region (EUPTR), a region of the
European Union recognized by APHIS
that meets APHIS requirements for
being considered low risk of HPAI and
Newcastle disease, and for which the
importation of live birds and poultry
and poultry meat and products is
harmonized.

We solicited comments on the notice
for 60 days ending November 15, 2019.
We received no comments by that date.

Newecastle Disease Detection

On November 29, 2019, Romania’s
National Sanitary Veterinary Authority
confirmed Newcastle disease in one
commercial farm with laying hens
located in the Nicolae Balcescu locality,

1To view the notice, risk evaluation,
environmental assessment, and finding of no
significant impact, go to http://www.regulations.
gov/#!docketDetail;D=APHIS-2019-0055.

Calarasi County, after an absence of
more than 2 years. The affected flock
experienced a total mortality of 3,815
birds, and the remaining birds were
culled for a total of 6,871 birds. The
National Sanitary Veterinary Authority,
through the local competent authority,
placed restrictions to eradicate the
disease and to prevent commodities that
could harbor the disease from being
exported, in conformity with European
Community (EC) regulations regarding
the Community measures for the control
of Newcastle disease. These measures
included a control zone with a radius of
at least 3 kilometers (km), and a
surveillance zone with a radius of at
least 10 km around the affected farm.

Tracing, additional testing,
preliminary cleaning, and disinfestation
measures were completed on December
5, 2019. Other measures, including
disinfection of bedding material and
treatment of surfaces, were carried out
between December 6 and December 20,
2019. A final disinfection was
completed on December 27, 2019.
Sentinel birds were used to confirm the
eradication of the disease. The event
was closed on March 2, 2020.

The epidemiological investigation
concluded that the occurrence of the
disease was due to a combination
between breaches in the farm
biosecurity that allowed contact with
wild birds and failure to comply with
the vaccination protocol. No other sick
or dead poultry were found in either the
surveillance zone or the protection
zone. The movement of live poultry and
poultry products from Calédrasi County
was prohibited during the entire period
of the event.

H5N1 HPAI Detection

On January 14, 2020, Romania’s
National Sanitary Veterinary Authority
confirmed H5N8 avian influenza on a
farm in Seini, Maramur County, the first
such outbreak in nearly 3 years. The
affected flock experienced increased
mortality of a total of 11,190 birds out
of a flock of 18,699; the remaining 7,509
birds were culled. Romania immediately
implemented strict movement
restrictions in this area according to EC
regulations on protective measures in
relation to HPAI These measures
included a control zone with a radius of
at least 3 km and a surveillance zone
with a radius of at least 10 km around
the affected farm.
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A second outbreak was confirmed on
January 17, 2020, on a farm with 22,762
laying hens located approximately 300
meters from the first outbreak. The
affected flock experienced a mortality of
220 birds, and the remaining 22,542
were culled. Strict movement
restrictions were implemented,
including a control zone with a radius
of at least 3 km and a surveillance zone
with a radius of at least 10 km around
the affected farm. The epidemiological
investigation concluded that a vehicle
used at both farms was likely the cause
of spread. The sequence analysis of
isolates showed close relationship to
viruses detected in wild birds in Russia
in 2018.

No further outbreaks had been
detected, and the cleaning, disinfection
and treatment of affected premises and
of materials and equipment were
ongoing in accordance with the
procedures established by EC
regulations. Commodities from
restriction zones (protection and
surveillance zones) due to HPAI or
Newcastle disease were not allowed to
exit zones until the restrictions were
lifted. Officials certifying commodities
from areas outside of the restriction
zones must follow the certification
procedures enforced by Romania under
national legislation and by the EU under
EC regulations.

As we stated in the initial notice,
HPAI and Newcastle disease are known
to exist in wild populations in Romania.
This can lead to periodic events such as
those detailed above. However, the
scope of the disease events and
Romania’s response are consistent with
our evaluation and do not undermine
our conclusion that Romania can be
added to the EUPTR. Moreover, because
APHIS has determined that the affected
birds have been depopulated, we have
no reason to believe that HPAI or
Newcastle disease currently exists in
commercial bird or poultry populations
within Romania.

We are therefore adding Romania to
the list of countries in which Newcastle
disease is not considered to exist,
removing Romania from the list of
countries in which HPAI is considered
to exist, and adding Romania to the
EUPTR.

Authority: 7 U.S.C. 1633, 7701-7772,
7781-7786, and 8301-8317; 21 U.S.C. 136
and 136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80,
and 371.4.

Done in Washington, DG, this 20th day of
August 2020.

Michael Watson,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2020-18690 Filed 8—-25-20; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Caribou Targhee National Forest;
Teton County; Wyoming; Grand
Targhee Resort Master Development
Plan Projects EIS

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: Grand Targhee Resort (GTR)
has submitted a proposal to the Caribou-
Targhee National Forest (CTNF) to
pursue approval of select projects from
its 2018 Master Development Plan
(MDP). The CTNF is considering this
proposal and is initiating the
preparation of an environmental impact
statement (EIS) to analyze and disclose
the potential environmental effects of
implementing the projects. The
proposed action includes: Two areas to
be incorporated into the existing special
use permit (SUP) boundary with new
terrain and lifts; lift replacements and
realignments within the existing SUP
boundary; additional terrain and on-
mountain infrastructure improvements;
and enhancement of non-winter and
alternative activities.

DATES: Comments concerning the scope
of the analysis must be received by
September 25, 2020.

The draft EIS is expected to be
available for public review in March
2021, and the final EIS is expected
October 2021.

ADDRESSES: Send written comments to:
Mel Bolling, Forest Supervisor, c/o Jay
Pence, Teton Basin District Ranger,
Caribou-Targhee National Forest, 1405
Hollipark Drive, Idaho Falls, ID 83401;
or by email at jay.pence@usda.gov
(please include “Grand Targhee Master
Development Plan Projects” in the
subject line).

FOR FURTHER INFORMATION CONTACT:
Additional information related to the
proposed project can be obtained from:
Jay Pence, Teton Basin District Ranger,
Caribou-Targhee National Forest. Mr.
Pence can be reached by phone at 208—
354-6610 or by email at jay.pence@
usda.gov.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information

Relay Service (FIRS) at 1-800-877—-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The Forest Service is responding to an
application submitted under the
National Forest Ski Area Permit Act of
1986 and Ski Area Recreational
Opportunity Enhancement Act of 2011
(SAROEA) by GTR to implement
projects from their accepted MDP. In the
MDP, GTR identified a need to improve
the recreational experience and address
shortcomings in their terrain offerings
and operations in order to remain viable
in the competitive destination skier/
rider market.

To address the growth in the Idaho
and Wyoming skier markets and to
provide quality guest experiences for all
skier levels, GTR will need to continue
to develop and improve its terrain and
guest services offerings in direct
response to evolving consumer demands
and the competitive regional and
destination skier markets.

The CTNF, through consideration and
acceptance of GTR’s MDP, has
identified a need to:

e Provide additional undeveloped,
minimally maintained lift-served terrain
and additional traditionally cleared
alpine trails to enhance terrain variety
and advanced skiing experiences at
GTR;

e Provide an appropriate learning
progression in an uncongested beginner
area and increase the quantity of
beginner, intermediate, and advanced-
intermediate skiing terrain to enhance
the skiing experience for beginner and
intermediate skiers;

e Improve the efficiency of the lift
and trail network and skier circulation
across the mountain by providing more
reliable and consistent snowmaking
coverage in key areas;

e Update and improve facilities and
guest services in the base area and on
the mountain to meet the changing
expectations of the local, regional, and
destination skier markets; and

¢ Expand alternative snow-based and
non-winter activities to provide a
variety of year-round recreational
options to guests and to more effectively
utilize existing infrastructure during
non-winter months.

Proposed Action

The proposed action includes the
following nine elements:

e SUP boundary adjustments to
incorporate the South Bowl and Mono
Trees areas into GTR’s SUP Area.
Combined, these areas total
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approximately 1,200 acres, and would
provide approximately 180 acres (South
Bowl) and 97 acres (Mono Trees) of
traditional terrain development and lift
construction in these areas;

¢ Construction of two new aerial lifts,
one surface lift, two new beginner
carpet lifts, the replacement of the
Shoshone Lift, and the realignment of
the Papoose carpet;

e Terrain enhancements including
trail widening, extensions, grading, and
new traditional and gladed terrain
development that would result in
approximately 118 acres of traditional
terrain and 550 acres of gladed terrain;

e Implementation of a Mountain Road
Rehabilitation Program to improve
existing roads, remove unnecessary
roads, and construct new roads;

e Installation of new snowmaking
infrastructure to provide an additional
57 acres of snowmaking coverage;

¢ Construction of two full-service on-
mountain guest service facilities (one at
the summit of Fred’s Mountain and one
at the top terminal of the Sacajawea
Lift), a guest yurt at the top of the
Shoshone Lift, two on-mountain
warming cabins (one in Rick’s Basin and
the other at the top of Lightning Ridge),
and a basic warming hut within the
proposed South Bowl SUP area;

e Installation of a permanent snow
tubing facility and expansion of the
existing Nordic skiing, snowshoeing,
and winter (fat) biking offerings;

e Development of six (6) miles of
downhill biking trails, two (2) miles of
hiking trails, and 21 miles of multi-use
trails. Development of a summer activity
hub around the Shoshone Lift,
including a canopy tour and zip line,
aerial adventure course, and disc golf
course; and

¢ Amendment of the 1997 Revised
Forest Plan for the Targhee National
Forest (forest plan) in the areas of the
proposed SUP boundary adjustments
from management prescription 2.1.2:
Visual Quality Maintenance to
management prescription 4.2 Special
Use Permit Recreation Sites. If
necessary, other forest plan
amendments will be identified and
disclosed in the forthcoming EIS.

A full description of each element can
be found at: https://
grandtargheeresorteis.org/.

Responsible Official

The responsible official is Mel
Bolling, Forest Supervisor for the CTNF.

Nature of Decision To Be Made

Given the purpose and need, the
responsible official will review the
proposed action, the other alternatives,

and the environmental consequences in
order to decide the following:

e Whether to approve, approve with
modifications, or deny the application
for the adjustment of GTR’s SUP
boundary, the associated projects within
the proposed SUP boundary
adjustments, and the projects within
GTR’s existing SUP boundary;

o Whether to prescribe conditions
needed for the protection of the
environment on National Forest System
lands; and

e Whether or not to approve a Forest-
wide forest plan amendment changing
the management area boundaries for the
SUP adjustment, as well as any other
forest plan amendments necessary
identified in the EIS.

Permits or Licenses Required

Amendment to the Forest Service
SUP.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the EIS. The Forest
Service is soliciting comments from
Federal, State and local agencies and
other individuals or organizations that
may be interested in or affected by
implementation of the proposed
projects. During the public scoping
comment period a virtual public open
house will be held. Information on the
virtual public open house will be
distributed through the project website
(https://grandtargheeresorteis.org/) and
other channels of communication.
During the virtual public conference,
representatives from the CTNF and GTR
will be available to answer questions
and provide additional information on
this project.

To be most helpful, comments should
be specific to the project area and
should identify resources or effects that
should be considered by the Forest
Service. Submitting timely, specific
written comments during this scoping
period or any other official comment
period establishes standing for filing
objections under 36 CFR 218 Parts A
and B. Additional information and maps
of this proposal can be found at: https://
grandtargheeresorteis.org/.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the EIS.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will

be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered as well; however, those who
participate in the comment process
anonymously will not have standing to
object.

Allen Rowley,

Associate Deputy Chief, National Forest
System.

[FR Doc. 2020-18689 Filed 8—25-20; 8:45 am]|
BILLING CODE 3411-15-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-122-868, C-560-834, C-552-826]

Utility Scale Wind Towers From
Canada, Indonesia, and the Socialist
Republic of Vietham: Amended Final
Affirmative Countervailing Duty
Determination and Countervailing Duty
Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce.

SUMMARY: Based on affirmative final
determinations by the Department of
Commerce (Commerce) and the
International Trade Commission (ITC),
Commerce is issuing countervailing
duty orders on utility scale wind towers
(wind towers) from Canada, Indonesia,
and the Socialist Republic of Vietnam
(Vietnam). In addition, Commerce is
amending its final determination with
respect to wind towers from Canada to
correct ministerial errors.

DATES: Applicable August 26, 2020.

FOR FURTHER INFORMATION CONTACT:
Moses Song at (202) 482—-7885 or Tyler
Weinhold at (202) 482—1121 (Canada);
Alex Wood at (202) 482—1959
(Indonesia); and Davina Friedmann at
(202) 482—-0698 (Vietnam); AD/CVD
Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

In accordance with sections 705(a),
705(d), and 777(i)(1) of the Tariff Act of
1930, as amended (the Act), and 19 CFR
351.210(c), on July 6, 2020, Commerce
published its affirmative final
determinations that countervailable
subsidies are being provided to
producers and exporters of wind towers


https://grandtargheeresorteis.org/
https://grandtargheeresorteis.org/
https://grandtargheeresorteis.org/
https://grandtargheeresorteis.org/
https://grandtargheeresorteis.org/
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from Canada, Indonesia, and Vietnam.?
In the investigations of wind towers
from Canada and Indonesia, an
interested party to each investigation
submitted a timely filed allegation on
the respective records that Commerce
made certain ministerial errors in the
final countervailing duty determinations
on wind towers from Canada and
Indonesia. Section 705(e) of the Act and
19 CFR 351.224(f) define ministerial
errors as errors in addition, subtraction,
or other arithmetic function, clerical
errors resulting from inaccurate
copying, duplication, or the like, and
any other type of unintentional error
which Commerce considers ministerial.
We reviewed the allegations and
determined that we made certain
ministerial errors in the final
countervailing duty determination on
wind towers from Canada, and further
determined that we did not make
ministerial errors in the final
countervailing duty determination on
wind towers from Indonesia. See
“Amendment to the Final
Determination’ section below for
further discussion.

On August 19, 2020, the ITC notified
Commerce of its affirmative final
determination that pursuant to sections
705(b)(1)(A)(i) and 705(d) of the Act,
that an industry in the United States is
materially injured by reason of
subsidized imports of subject
merchandise from Canada, Indonesia,
and Vietnam.2

Scope of the Orders

The merchandise covered by these
orders is wind towers from Canada,
Indonesia, and Vietnam. For a complete
description of the scope of these orders,
see the appendix to this notice.

Amendment to the Final Determination

On July 6, 2020, Marmen Inc.,
Marmen Energie Inc., and cross-owned
affiliate Gestion Marmen (collectively,
Marmen) timely alleged that the Canada
Final Determination contained certain
ministerial errors and requested that

1 See Utility Scale Wind Towers from Canada:
Final Affirmative Countervailing Duty
Determination and Final Negative Determination of
Critical Circumstances, 85 FR 40245 (July 6, 2020)
(Canada Final Determination); Utility Scale Wind
Towers from Indonesia: Final Affirmative
Countervailing Duty Determination and Final
Affirmative Determination of Critical
Circumstances, 85 FR 40241 (July 6, 2020)
(Indonesia Final Determination); and Utility Scale
Wind Towers from the Socialist Republic of
Vietnam: Final Affirmative Countervailing Duty
Determination and Negative Determination of
Critical Circumstances, 85 FR 40229 (July 6, 2020)
(Vietnam Final Determination).

2 See ITC’s Letter, ‘“Notification of ITC Final
Determinations,” dated August 19, 2020 (ITC
Notification Letter).

Commerce correct such errors.? On July
15, 2020, the petitioner filed rebuttal
comments.4

Commerce reviewed the record and
on August 5, 2020, agreed that a certain
error referenced in Marmen'’s allegation
constituted a ministerial error within
the meaning of section 705(e) of the Act
and 19 CFR 351.224(f).5 Commerce
found that another error alleged in
Marmen’s submission did not constitute
a ministerial error. Commerce found
that it made an error in calculating
Marmen’s sales denominator used in the
Canada Final Determination by
inadvertently excluding Marmen’s sales
to Marmen Energy Co. (i.e., an affiliate
of Marmen).6 Pursuant to 19 CFR
351.224(e), Commerce is amending the
Canada Final Determination to reflect
the correction of the ministerial error
described above. Based on this
correction, the subsidy rate for Marmen
decreased from 1.18 percent ad valorem
to 1.13 percent ad valorem.” Because we
based the all-others rate on Marmen’s ad
valorem subsidy rate,? the correction
described above also applies to the all-
others rate. As a result, the all-others
rate determined in the Canada Final
Determination also decreased from 1.18
percent ad valorem to 1.13 percent ad
valorem.®

On July 7, 2020, PT Kenertec Power
System (Kenertec) timely alleged that
the Indonesia Final Determination
contained certain ministerial errors and
requested that Commerce correct such
errors.19 On July 13, 2020, the petitioner
filed rebuttal comments.1* Commerce
reviewed the record and on August 7,
2020, determined that Kenertec’s
allegations did not constitute ministerial
errors within the meaning of section
705(e) of the Act and 19 CFR

3 See Marmen’s Letter, ‘“Utility Scale Wind
Towers from Canada: Ministerial Error Comments,”
dated July 6, 2020.

+The petitioner to these investigations is the
Wind Tower Trade Coalition, whose individual
members are Arcosa Wind Towers Inc. and
Broadwind Towers, Inc. See Petitioner’s Letter,
“Utility Scale Wind Towers from Canada: Response
to Marmen’s Ministerial Error Allegation,” dated
July 15, 2020.

5 See Memorandum, ‘‘Countervailing Duty
Investigation on Utility-Scale Wind Towers from
Canada—Allegation of Ministerial Errors in the
Final Determination,” dated August 5, 2020
(Ministerial Error Memorandum) at 2-5.

6]d. at 5-7.

71d. at 5.

8 See Canada Final Determination, 85 FR at
40246.

9 See Ministerial Error Memorandum.

10 See Kenertec’s Letter, “Utility Scale Wind
Towers from Indonesia: Ministerial Error
Allegation,” dated July 7, 2020.

11 See Petitioner’s Letter, “Utility Scale Wind
Towers from Indonesia: Response to Kenertec’s
Ministerial Error Comments,” dated July 13, 2020.

351.224(f).12 Accordingly, Commerce is
not amending the Indonesia Final
Determination to reflect the alleged
ministerial error.

Countervailing Duty Orders

On August 19, 2020, in accordance
with sections 705(b)(1)(A)(i) and 705(d)
of the Act, the ITC notified Commerce
of its final determination in these
investigations, in which it found that an
industry in the United States is
materially injured by reason of
subsidized imports of wind towers from
Canada, Indonesia, and Vietnam.13
Therefore, in accordance with section
705(c)(2) of the Act, Commerce is
issuing these countervailing duty
orders. Because the ITC determined that
imports of wind towers from Canada,
Indonesia, and Vietnam are materially
injuring a U.S. industry, unliquidated
entries of such merchandise from
Canada, Indonesia, and Vietnam,
entered or withdrawn from warehouse
for consumption, are subject to the
assessment of countervailing duties.

Therefore, in accordance with section
706(a) of the Act, Commerce will direct
U.S. Customs and Border Protection
(CBP) to assess, upon further instruction
by Commerce, countervailing duties for
all relevant entries of wind towers from
Canada, Indonesia, and Vietnam, which
are entered, or withdrawn from
warehouse, for consumption on or after
December 13, 2019, the date of
publication of the Preliminary
Determinations,# but will not include
entries occurring after the expiration of
the provisional measures period and
before the publication of the ITC’s final
injury determination under section
705(b) of the Act, as further described
below.

12 See Memorandum, ‘“‘Countervailing Duty
Investigation of Utility Scale Wind Towers from
Indonesia: Allegations of Ministerial Errors in the
Final Determination,” dated August 7, 2020 at 3—

7.

13 See ITC Notification Letter.

14 See Utility Scale Wind Towers from Canada:
Preliminary Affirmative Countervailing Duty
Determination, and Alignment of Final
Determination with Final Antidumping Duty
Determination, 84 FR 68126 (December 13, 2019)
(Canada Preliminary Determination); Utility Scale
Wind Towers from Indonesia: Preliminary
Affirmative Countervailing Duty Determination and
Alignment of Final Determination with Final
Antidumping Duty Determination, 84 FR 68109
(December 13, 2019) (Indonesia Preliminary
Determination); and Utility Scale Wind Towers from
the Socialist Republic of Vietnam: Preliminary
Affirmative Countervailing Duty Determination and
Alignment of Final Determination with Final
Antidumping Duty Determination, 84 FR 68104
(December 13, 2019) (Vietnam Preliminary
Determination) (collectively, Preliminary
Determinations).
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Critical Circumstances

On July 30, 2020, the ITC found that
critical circumstances do not exist with
respect to imports of subject
merchandise from Indonesia.?® In light
of the ITC’s negative critical
circumstances determination on imports
of wind towers from Indonesia, we will
instruct CBP to lift suspension and to
refund any cash deposits made to secure
the payment of estimated countervailing
duties with respect to entries of wind
towers from Indonesia, entered or
withdrawn from warehouse, for
consumption on or after September 14,
2019 (i.e., 90 days prior to the date of
publication of the Indonesia Preliminary
Determination), but before December 13,
2019 (i.e., the date of the publication of
the Indonesia Preliminary
Determination).

Suspension of Liquidation and Cash
Deposits

In accordance with section 706 of the
Act, Commerce will instruct CBP to
reinstitute the suspension of liquidation
of wind towers from Canada, Indonesia,
and Vietnam, as described in the
appendix to this notice, effective on the
date of publication of the ITC’s notice of
final determination in the Federal
Register, and to assess, upon further
instruction by Commerce, pursuant to
section 706(a)(1) of the Act,
countervailing duties for each entry of
the subject merchandise in an amount
based on the net countervailable
subsidy rates below for the subject
merchandise. On or after the date of
publication of the ITC’s final injury
determination in the Federal Register,
CBP must require, at the same time as
importers would normally deposit
estimated duties on this merchandise, a
cash deposit equal to the rates noted
below. The all-others rate applies to all
producers or exporters not specifically
listed below.

CANADA

Subsidy rate

Company (percent)

Marmen Inc., Marmen
Energie Inc., and
Gestion Marmen Inc.16

All Others ......ccccoevveiieenenn.

15 See the ITC’s News Release 20-078 (https://
www.usitc.gov/press_room/news_release/2020/
er0730111614.htm).

INDONESIA
Subsidy rate
Company (percent)
PT Kenertec Power Sys-
tem17 e, 5.90
All Others 5.90
VIETNAM
Subsidy rate
Company (percent)
CS Wind Vietnam Co.,
Ltd. (a.k.a. CS Wind
Tower Co., Ltd.) 18 ...... 2.84
All Others .....ccceeeeveennen. 2.84

Provisional Measures

Section 703(d) of the Act states that
instructions issued pursuant to an
affirmative preliminary determination
may not remain in effect for more than
four months. In the underlying
investigations, Commerce published the
Preliminary Determinations on
December 13, 2019. As such, the four-
month period beginning on the date of
the publication of the Preliminary
Determinations ended on April 10,
2020. Furthermore, section 707(b) of the
Act states that definitive duties are to
begin on the date of publication of the
ITC’s final injury determination.

Therefore, in accordance with section
703(d) of the Act, we instructed CBP to
terminate the suspension of liquidation
and to liquidate, without regard to
countervailing duties, unliquidated
entries of wind towers from Canada,
Indonesia, and Vietnam, entered, or
withdrawn from warehouse, for
consumption, on or after April 11, 2020,
the date on which the provisional
measures expired, until and through the
day preceding the date of publication of
the ITC’s final injury determination in
the Federal Register. Suspension of
liquidation will resume on the date of
publication of the ITC’s final
determination in the Federal Register.

Notification to Interested Parties

This notice constitutes the CVD
orders with respect to wind towers from
Canada, Indonesia, and Vietnam,
pursuant to section 706(a) of the Act.
Interested parties can find a list of CVD
orders currently in effect at http://
enforcement.trade.gov/stats/
iastats1.html.

16 See Canada Final Determination, 85 FR at
40246; see also Ministerial Error Memorandum at
5.

17 See Indonesia Final Determination, 85 FR at
40242.

18 See Vietnam Final Determination, 85 FR at
40230.

These orders are issued and published
in accordance with section 706(a) of the
Act and 19 CFR 351.211(b).

Dated: August 20, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix
Scope of the Orders

The merchandise covered by these orders
consists of certain wind towers, whether or
not tapered, and sections thereof. Certain
wind towers support the nacelle and rotor
blades in a wind turbine with a minimum
rated electrical power generation capacity in
excess of 100 kilowatts and with a minimum
height of 50 meters measured from the base
of the tower to the bottom of the nacelle (i.e.,
where the top of the tower and nacelle are
joined) when fully assembled.

A wind tower section consists of, at a
minimum, multiple steel plates rolled into
cylindrical or conical shapes and welded
together (or otherwise attached) to form a
steel shell, regardless of coating, end-finish,
painting, treatment, or method of
manufacture, and with or without flanges,
doors, or internal or external components
(e.g., flooring/decking, ladders, lifts,
electrical buss boxes, electrical cabling,
conduit, cable harness for nacelle generator,
interior lighting, tool and storage lockers)
attached to the wind tower section. Several
wind tower sections are normally required to
form a completed wind tower.

Wind towers and sections thereof are
included within the scope whether or not
they are joined with nonsubject merchandise,
such as nacelles or rotor blades, and whether
or not they have internal or external
components attached to the subject
merchandise.

Specifically excluded from the scope are
nacelles and rotor blades, regardless of
whether they are attached to the wind tower.
Also excluded are any internal or external
components which are not attached to the
wind towers or sections thereof, unless those
components are shipped with the tower
sections.

Merchandise covered by these orders is
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheading 7308.20.0020 or 8502.31.0000.
Wind towers of iron or steel are classified
under HTSUS 7308.20.0020 when imported
separately as a tower or tower section(s).
Wind towers may be classified under HTSUS
8502.31.0000 when imported as combination
goods with a wind turbine (i.e.,
accompanying nacelles and/or rotor blades).
While the HTSUS subheadings are provided
for convenience and customs purposes, the
written description of the scope of these
orders is dispositive.

[FR Doc. 2020-18793 Filed 8-25—20; 8:45 am|
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-122-867, A-560-833, A—580-902, A-552—
825]

Utility Scale Wind Towers From
Canada, Indonesia, the Republic of
Korea, and the Socialist Republic of
Vietnam: Antidumping Duty Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: Based on affirmative final
determinations by the Department of
Commerce (Commerce) and the
International Trade Commission (ITC),
Commerce is issuing antidumping duty
(AD) orders on utility scale wind towers
(wind towers) from Canada, Indonesia,
the Republic of Korea (Korea), and the
Socialist Republic of Vietnam
(Vietnam).

DATES: Applicable August 26, 2020.

FOR FURTHER INFORMATION CONTACT:
Michael J. Heaney at (202) 482—-4475
(Canada); Benjamin Luberda at (202)
482-2185 or Brittany Bauer at (202)
482-3860 (Indonesia); Adam Simons at
(202) 482-6172 or David Goldberger at
(202) 482—-4136 (Korea); Joshua A.
DeMoss at (202) 482—3362 (Vietnam);
AD/CVD Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DG 20230.

SUPPLEMENTARY INFORMATION:
Background

In accordance with sections 735(d)
and 777(i)(1) of the Tariff Act of 1930,
as amended (the Act), and 19 CFR
351.210(c), on July 6, 2020, Commerce
published its affirmative final
determinations in the less-than-fair-
value (LTFV) investigations of wind
towers from Canada, Indonesia, Korea,
and Vietnam.! On August 19, 2020, the
ITC notified Commerce of its final
affirmative determinations that an

1 See Utility Scale Wind Towers from Canada:
Final Determination of Sales at Less Than Fair
Value and Final Negative Determination of Critical
Circumstances, 85 FR 40239 (July 6, 2020); Utility
Scale Wind Towers from Indonesia: Final
Determination of Sales at Less Than Fair Value and
Final Negative Determination of Critical
Circumstances, 85 FR 40231 (July 6, 2020); Utility
Scale Wind Towers from the Republic of Korea:
Final Determination of Sales at Less Than Fair
Value and Final Affirmative Determination of
Critical Circumstances, 85 FR 40243 (July 6, 2020);
and Utility Scale Wind Towers from the Socialist
Republic of Vietnam: Final Determination of Sales
at Less Than Fair Value and Final Affirmative
Determination of Critical Circumstances, 85 FR
40226 (July 6, 2020) (collectively, Final
Determinations).

industry in the United States is
materially injured within the meaning
of section 735(b)(1)(A)(i) of the Act, by
reason of the LTFV imports of wind
towers from Canada, Indonesia, Korea,
and Vietnam, and its determinations
that critical circumstances do not exist
with respect to imports of subject
merchandise from Korea and Vietnam
that are subject to Commerce’s
affirmative critical circumstances
findings.2

Scope of the Orders

The merchandise covered by these
orders is wind towers from Canada,
Indonesia, Korea, and Vietnam. For a
complete description of the scope of the
orders, see Appendices I and II to this
notice.?

Antidumping Duty Orders

On August 19, 2020, in accordance
with sections 735(b)(1)(A)(i) and 735(d)
of the Act, the ITC notified Commerce
of its Final Determinations that an
industry in the United States is
materially injured by reason of imports
of wind towers from Canada, Indonesia,
Korea, and Vietnam and its
determination that critical
circumstances do not exist with respect
to imports of subject merchandise from
Korea and Vietnam that are subject to
Commerce’s affirmative critical
circumstances finding.4 Therefore,
Commerce is issuing these AD orders in
accordance with sections 735(c)(2) and
736 of the Act. Because the ITC
determined that imports of wind towers
from Canada, Indonesia, Korea, and
Vietnam are materially injuring a U.S.
industry, unliquidated entries of such
merchandise from Canada, Indonesia,
Korea, and Vietnam, which are entered
or withdrawn from warehouse for
consumption, are subject to the
assessment of antidumping duties.

As a result of the ITC’s final
affirmative determinations, in
accordance with section 736(a)(1) of the
Act, Commerce will direct U.S. Customs
and Border Protection (CBP) to assess,
upon further instruction by Commerce,
antidumping duties equal to the amount
by which the normal value of the
merchandise exceeds the export price or
constructed export price of the
merchandise, for all relevant entries of
wind towers from Canada, Indonesia,
Korea, and Vietnam. For entries of wind

2 See ITC’s Letter, “Notification of ITC Final
Determinations,” dated August 19, 2020 (ITC
Notification Letter).

3 Appendix I contains the scope language for the
Canada, Indonesia, and Korea AD orders. Appendix
II contains the scope language for the Vietnam AD
order.

4 See ITC Notification Letter.

towers from Canada, Indonesia, or
Vietnam, the cash deposits for estimated
antidumping duties will be adjusted for
export subsidies found in the final
determinations of the companion
countervailing duty investigations.?
Antidumping duties will be assessed on
unliquidated entries of wind towers
from Canada, Indonesia, Korea, and
Vietnam entered, or withdrawn from
warehouse, for consumption on or after
February 14, 2020, the date of
publication of these Preliminary
Determinations,® but will not include
entries occurring after the expiration of
the provisional measures period and
before publication in the Federal
Register of the ITC’s injury
determination, as further described
below.

Critical Circumstances

With regard to the ITC’s negative
critical circumstances determination on
imports of wind towers from Korea and
Vietnam, we will instruct CBP to lift
suspension and to refund any cash
deposits made to secure the payment of
estimated antidumping duties with
respect to entries of wind towers from
Korea and Vietnam, entered or
withdrawn from warehouse, for
consumption on or after November 16,
2019 (i.e., 90 days prior to the date of
the publication of the preliminary
determinations), but before February 14,
2020 (i.e., the date of publication of the
preliminary determinations for these
investigations).

Continuation of Suspension of
Liquidation

In accordance with section 736 of the
Act, Commerce will instruct CBP to
continue to suspend liquidation on all
relevant entries of wind towers from
Canada, Indonesia, Korea, and Vietnam
as described in the Appendix to this

5 See Final Determinations.

6 See Utility Scale Wind Towers from Canada:
Preliminary Affirmative Determination of Sales at
Less Than Fair Value, Preliminary Negative
Determination of Critical Circumstances,
Postponement of Final Determination, and
Extension of Provisional Measures, 85 FR 8562
(February 14, 2020); Utility Scale Wind Towers from
the Republic of Korea: Preliminary Affirmative
Determination of Sales at Less Than Fair Value and
Preliminary Affirmative Determination of Critical
Circumstances, 85 FR 8560 (February 14, 2020);
Utility Scale Wind Towers from Indonesia:
Preliminary Affirmative Determination of Sales at
Less Than Fair Value, Preliminary Negative
Determination of Critical Circumstances,
Postponement of Final Determination, and
Extension of Provisional Measures, 85 FR 8558
(February 14, 2020); and Utility Scale Wind Towers
from the Socialist Republic of Vietnam: Preliminary
Affirmative Determination of Sales at Less-Than-
Fair-Value and Preliminary Affirmative
Determination of Critical Circumstances, 85 FR
8565 (February 14, 2020) (collectively, Preliminary
Determinations).
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notice which are entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the ITC’s
notice of final determination in the
Federal Register. These instructions
suspending liquidation will remain in
effect until further notice.

We will also instruct CBP to require
cash deposits equal to the amount as
indicated below. Accordingly, effective

on the date of publication in the Federal
Register of the ITC’s final affirmative
injury determination, CBP will require,
at the same time as importers would
normally deposit estimated duties on
this subject merchandise, a cash deposit
equal to the cash deposit for estimated
antidumping duties based on the ad
valorem cash deposit rates listed

below.” The relevant all-others rates
apply to all producers or exporters not
specifically listed, as appropriate.

Estimated Weighted-Average Dumping
Margins

The estimated weighted-average
dumping margins for each AD order are
as follows:

Estimated Cash deposit rate
weighted-average (adjusted for subsidy
Exporter or producer dumping margin offset(s))
(percent) (percent)
Canada
Marmen Inc./Marmen Energie INC e e 4.94 4.94
AL OTNEIS .ttt h et a et a et a et h bbbt n ettt et 4.94 4.94
Indonesia
PT KenerteC POWET SYSIEBM ...ttt 8.53 8.50
LY@ (4= £ PP PR 8.53 8.50
Korea

Exporter or producer

Estimated weighted-average
dumping margin

(percent)

Dongkuk S&C Co., Ltd ... 5.41
PO (01T ¢ TSSO 5.41
Vietnam

CS Wind Vietnam Co., Ltd. a/k/a CS Wind Tower Co., Ltd. and CS Wind Corporation (collectively,
the CS WINA GrOUP) ..eeeeiuiieiitiet ettt ettt ettt ettt ettt sa et et e e ese e e bt e sae e e st e naneeebeessneesnnesaneenes 65.96 63.80

Provisional Measures

Section 733(d) of the Act states that
suspension of liquidation pursuant to an
affirmative preliminary determination
may not remain in effect for more than
four months, except that Commerce may
extend the four-month period to no
more than six months at the request of
exporters representing a significant
proportion of exports of the subject
merchandise. At the request of exporters
that account for a significant proportion
of exports of wind towers from Canada,
Indonesia, Korea, and Vietnam, we
extended the four-month period to six
months in the Preliminary
Determinations published on February
14, 2020. Therefore, the extended
period, beginning on the date of
publication of the Preliminary
Determinations, ended on August 12,
2020. Pursuant to section 737(b) of the
Act, the collection of cash deposits at
the rates listed above will begin on the
date of publication of the ITC’s final
injury determination.

Therefore, in accordance with section
733(d) of the Act and our practice, we
will instruct CBP to terminate the

suspension of liquidation and to
liquidate, without regard to
antidumping duties, unliquidated
entries of wind towers from Canada,
Indonesia, Korea, and Vietnam entered,
or withdrawn from warehouse, for
consumption on or after August 13,
2020, the first day provisional measures
were no longer in effect, until and
through the day preceding the date of
publication of the ITC’s final injury
determination in the Federal Register.
Suspension of liquidation will resume
on the date of publication of the ITC’s
final determination in the Federal
Register.

Notification to Interested Parties

This notice constitutes the AD orders
with respect to wind towers from
Canada, Indonesia, Korea, and Vietnam
pursuant to section 736(a) of the Act.
Interested parties can find a list of AD
orders currently in effect at http://
enforcement.trade.gov/stats/
iastats1.html.

These orders are issued and published
in accordance with section 736(a) of the
Act and 19 CFR 351.211(b).

7 See section 736(a)(3) of the Act.

Dated: August 20, 2020.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Scope of the Orders on Canada, Indonesia,
and Korea

The merchandise covered by these orders
consists of certain wind towers, whether or
not tapered, and sections thereof. Certain
wind towers support the nacelle and rotor
blades in a wind turbine with a minimum
rated electrical power generation capacity in
excess of 100 kilowatts and with a minimum
height of 50 meters measured from the base
of the tower to the bottom of the nacelle (i.e.,
where the top of the tower and nacelle are
joined) when fully assembled.

A wind tower section consists of, at a
minimum, multiple steel plates rolled into
cylindrical or conical shapes and welded
together (or otherwise attached) to form a
steel shell, regardless of coating, end-finish,
painting, treatment, or method of
manufacture, and with or without flanges,
doors, or internal or external components
(e.g., flooring/decking, ladders, lifts,
electrical buss boxes, electrical cabling,
conduit, cable harness for nacelle generator,
interior lighting, tool and storage lockers)
attached to the wind tower section. Several
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wind tower sections are normally required to
form a completed wind tower.

Wind towers and sections thereof are
included within the scope whether or not
they are joined with nonsubject merchandise,
such as nacelles or rotor blades, and whether
or not they have internal or external
components attached to the subject
merchandise.

Specifically excluded from the scope are
nacelles and rotor blades, regardless of
whether they are attached to the wind tower.
Also excluded are any internal or external
components which are not attached to the
wind towers or sections thereof, unless those
components are shipped with the tower
sections.

Merchandise covered by these orders is
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheading 7308.20.0020 or 8502.31.0000.
Wind towers of iron or steel are classified
under HTSUS 7308.20.0020 when imported
separately as a tower or tower section(s).
Wind towers may be classified under HTSUS
8502.31.0000 when imported as combination
goods with a wind turbine (i.e.,
accompanying nacelles and/or rotor blades).
While the HTSUS subheadings are provided
for convenience and customs purposes, the
written description of the scope of these
orders is dispositive.

Appendix II

Scope of the Order on Vietnam

The merchandise covered by this order
consists of certain wind towers, whether or
not tapered, and sections thereof. Certain
wind towers support the nacelle and rotor
blades in a wind turbine with a minimum
rated electrical power generation capacity in
excess of 100 kilowatts and with a minimum
height of 50 meters measured from the base
of the tower to the bottom of the nacelle (i.e.,
where the top of the tower and nacelle are
joined) when fully assembled.

A wind tower section consists of, at a
minimum, multiple steel plates rolled into
cylindrical or conical shapes and welded
together (or otherwise attached) to form a
steel shell, regardless of coating, end-finish,
painting, treatment, or method of
manufacture, and with or without flanges,
doors, or internal or external components
(e.g., flooring/decking, ladders, lifts,
electrical buss boxes, electrical cabling,
conduit, cable harness for nacelle generator,
interior lighting, tool and storage lockers)
attached to the wind tower section. Several
wind tower sections are normally required to
form a completed wind tower.

Wind towers and sections thereof are
included within the scope whether or not
they are joined with nonsubject merchandise,
such as nacelles or rotor blades, and whether
or not they have internal or external
components attached to the subject
merchandise.

Specifically excluded from the scope are
nacelles and rotor blades, regardless of
whether they are attached to the wind tower.
Also excluded are any internal or external
components which are not attached to the
wind towers or sections thereof, unless those
components are shipped with the tower
sections.

Further, excluded from the scope are any
products covered by the existing
antidumping duty order on utility scale wind
towers from the Socialist Republic of
Vietnam. See Utility Scale Wind Towers from
the Socialist Republic of Vietnam: Amended
Final Determination of Sales at Less Than
Fair Value and Antidumping Duty Order, 78
FR 11150 (February 15, 2013).

Merchandise covered by these orders is
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheading 7308.20.0020 or 8502.31.0000.
Wind towers of iron or steel are classified
under HTSUS 7308.20.0020 when imported
separately as a tower or tower section(s).
Wind towers may be classified under HTSUS
8502.31.0000 when imported as combination
goods with a wind turbine (i.e.,
accompanying nacelles and/or rotor blades).
While the HTSUS subheadings are provided
for convenience and customs purposes, the
written description of the scope of these
orders is dispositive.

[FR Doc. 2020-18792 Filed 8-25-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-126]

Non-Refillable Steel Cylinders From
the People’s Republic of China:
Postponement of Preliminary
Determination in the Less-Than-Fair-
Value Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable August 26, 2020.

FOR FURTHER INFORMATION CONTACT:
Darla Brown at (202) 482—-1791 or
Katherine Sliney at (202) 482—-2437, AD/
CVD Operations, Office III, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On April 16, 2020, the Department of
Commerce (Commerce) initiated a less-
than-fair-value (LTFV) investigation of
imports of non-refillable steel cylinders
from the People’s Republic of China
(China).® Currently, the preliminary
determination is due no later than
September 3, 2020.

Postponement of Preliminary
Determination

Section 733(b)(1)(A) of the Tariff Act
of 1930, as amended (the Act), requires

1 See Certain Non-Refillable Steel Cylinders from
the People’s Republic of China: Initiation of Less-
Than-Fair-Value Investigation, 85 FR 22402 (April
22, 2020).

Commerce to issue the preliminary
determination in an LTFV investigation
within 140 days after the date on which
Commerce initiated the investigation.
However, section 733(c)(1) of the Act
permits Commerce to postpone the
preliminary determination until no later
than 190 days after the date on which
Commerce initiated the investigation if:
(A) The petitioner makes a timely
request for a postponement; or (B)
Commerce concludes that the parties
concerned are cooperating, that the
investigation is extraordinarily
complicated, and that additional time is
necessary to make a preliminary
determination. Under 19 CFR
351.205(e), the petitioner must submit a
request for postponement 25 days or
more before the scheduled date of the
preliminary determination and must
state the reasons for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.

On August 7, 2020, the petitioner,
Worthington Industries, submitted a
timely request that Commerce postpone
the preliminary determination in this
LTFV investigation.2 The petitioner
stated that a postponement is necessary
to provide Commerce with adequate
time to solicit additional information
from the respondents to clarify their
responses, to issue supplemental
questionnaires and review respondents’
supplemental questionnaire responses,
and to allow parties to gather
information on valuing factors of
production.?

For the reasons stated above and
because there are no compelling reasons
to deny the request, Commerce, in
accordance with section 733(c)(1)(A) of
the Act, is postponing the deadline for
the preliminary determination by 50
days (i.e., 190 days after the date on
which this investigation was initiated).
As a result, Commerce will issue its
preliminary determination no later than
October 23, 2020.4 In accordance with

2 See Petitioner’s Letter, “Non-Refillable Steel
Cylinders from China—Petitioners’ Request for
Postponement of Preliminary Antidumping
Determination,” dated August 7, 2020.

31d.

4 Sanjiang Kay Yuan Co. Ltd (SKY) contends that
Commerce ‘“‘has consistently used the date of
publication of notices in the Federal Register” to
set the deadline for its preliminary determinations
and postponed preliminary determinations, under
19 CFR 351.205(b)(1) and (b)(2). See SKY’s Letter,
“Certain Non-Refillable Steel Cylinders from China;
A-570-126; Comment on Request to Extend
Preliminary Determination,” dated August 7, 2020.
However, Commerce determines that October 23,
2020 is the appropriate deadline for the postponed
preliminary determination, which is based on the
signature date of the initiation of the investigation.
See, e.g., Certain Vertical Shaft Engines Between
99cc and Up to 225cc, and Parts Thereof from the
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section 735(a)(1) of the Act and 19 CFR
351.210(b)(1), the deadline for the final
determination of this investigation will
continue to be 75 days after the date of
the preliminary determination, unless
postponed at a later date.

Notification to Interested Parties

This notice is issued and published
pursuant to section 733(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: August 14, 2020.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2020-18794 Filed 8—-25-20; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-136]

Certain Chassis and Subassemblies
Thereof From the People’s Republic of
China: Initiation of Countervailing Duty
Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable August 19, 2020.
FOR FURTHER INFORMATION CONTACT:
William Langley, AD/CVD Operations,
Office I, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—3681.
SUPPLEMENTARY INFORMATION:

The Petition

On July 30, 2020, the U.S. Department
of Commerce (Commerce) received a
countervailing duty (CVD) petition
concerning imports of certain chassis
and subassemblies thereof (chassis)
from the People’s Republic of China
(China) filed in proper form on behalf of
the Coalition of American Chassis
Manufacturers (the petitioner), the
members of which are domestic
producers of chassis.® The Petition was

People’s Republic of China: Postponement of
Preliminary Determination in the Less-Than-Fair-
Value Investigation, 85 FR 47357 (August 5, 2020);
see also Certain Corrosion Inhibitors from the
People’s Republic of China: Postponement of
Preliminary Determination in the Less-Than-Fair
Value Investigation, 85 FR 36376 (June 16, 2020).

1The members of the Coalition of American
Chassis Manufacturers are: Cheetah Chassis
Corporation; Hercules Enterprises, LLC; Pitts
Enterprises, Inc.; Pratt Industries, Inc.; and
Stoughton Trailers, LLC. See Petitioner’s Letter,
“Certain Chassis and Subassemblies Thereof from
the People’s Republic of China: Petitions for the
Imposition of Antidumping and Countervailing
Duties,” dated July 30, 2020 (the Petition) at
Volume I, Exhibit I-1.

accompanied by an antidumping duty
(AD) petition concerning imports of
chassis from China.2

Between August 3 and 11, 2020,
Commerce requested supplemental
information pertaining to certain aspects
of the Petition in separate supplemental
questionnaires and a phone call with
the petitioner,3 to which the petitioner
filed responses between August 7 and
14, 2020.4

In accordance with section 702(b)(1)
of the Tariff Act of 1930, as amended
(the Act), the petitioner alleges that the
Government of China (GOC) is
providing countervailable subsidies,
within the meaning of sections 701 and
771(5) of the Act, to producers of
chassis in China and that such imports
are materially injuring, or threatening
material injury to, the domestic industry
producing chassis in the United States.
Consistent with section 702(b)(1) of the
Act and 19 CFR 351.202(b), for those
alleged programs on which we are
initiating a CVD investigation, the
Petition is supported by information
reasonably available to the petitioner
supporting its allegations.

Commerce finds that the petitioner
filed the Petition on behalf of the

2[d.

3 See Commerce’s Letter, “Petitions for the
Imposition of Antidumping and Countervailing
Duties on Imports of Certain Chassis and
Subassemblies Thereof from the People’s Republic
of China: Supplemental Questions,” dated August
3, 2020 (General Issues Supplemental); see also
Commerce’s Letter, “Petition for the Imposition of
Countervailing Duties on Imports of Certain Chassis
and Subassemblies Thereof from the People’s
Republic of China: Supplemental Questions,” dated
August 3, 2020; Commerce’s Letter, “Petition for the
Imposition of Countervailing Duties on Imports of
Certain Chassis and Subassemblies Thereof from
the People’s Republic of China: Additional
Supplemental Questions,” dated August 4, 2020;
Memorandum, “Phone Call with Counsel to the
Petitioner,” dated August 7, 2020; and
Memorandum, “Phone Call with Counsel to the
Petitioner,” dated August 11, 2020.

4 See Petitioner’s Letter, “‘Certain Chassis and
Subassemblies Thereof from the People’s Republic
of China: Response to Supplemental Questions on
General Issues Volume I of the Petition,” dated
August 7, 2020 (General Issues Supplemental
Response); see also Petitioner’s Letter, “Certain
Chassis and Subassemblies Thereof from the
People’s Republic of China: Supplemental
Responses and Additional Supplemental Responses
to Volume III of the Petition,” dated August 7, 2020;
Petitioner’s Letter, “Certain Chassis and
Subassemblies Thereof from the People’s Republic
of China: Errata to Response to Supplemental
Questions on General Issues Volume I of the
Petition,” dated August 7, 2020 (Scope Errata);
Petitioner’s Letter, “Certain Chassis and
Subassemblies Thereof from the People’s Republic
of China: Response to Second Supplemental
Questions (Question 2) on General Issues Volume
I of the Petition,” dated August 13, 2020; and
Petitioner’s Letter, “Certain Chassis and
Subassemblies Thereof from the People’s Republic
of China: Response to Second Supplemental
Questions (Question 1) on General Issues Volume
I of the Petition,” dated August 14, 2020.

domestic industry because the
petitioner is an interested party as
defined in section 771(9)(E) of the Act.
Commerce also finds that the petitioner
demonstrated sufficient industry
support with respect to the initiation of
the requested CVD investigation.®

Period of Investigation

Because the Petition was filed on July
30, 2020, the period of investigation
(PQOI) is January 1, 2019 through
December 31, 2019.6

Scope of the Investigation

The merchandise covered by this
investigation is chassis from China. For
a full description of the scope of this
investigation, see the appendix to this
notice.

Comments on Scope of the Investigation

On August 3, 2020, Commerce
requested further information from the
petitioner regarding the proposed scope
to ensure that the scope language in the
Petition is an accurate reflection of the
products for which the domestic
industry is seeking relief.” On August 7,
2020, the petitioner revised the scope.8
The description of the merchandise
covered by this investigation, as
described in the appendix to this notice,
reflects these clarifications.

As discussed in the Preamble to
Commerce’s regulations, we are setting
aside a period for interested parties to
raise issues regarding product coverage
(i.e., scope).? Commerce will consider
all comments received from interested
parties and, if necessary, will consult
with interested parties prior to the
issuance of the preliminary
determination. If scope comments
include factual information,19 all such
factual information should be limited to
public information. To facilitate
preparation of its questionnaires,
Commerce requests that all interested
parties submit scope comments by 5:00
p-m. Eastern Time (ET) on September 8,
2020, which is 20 calendar days from
the signature date of this notice.1* Any
rebuttal comments, which may include
factual information, must be filed by
5:00 p.m. ET on September 18, 2020,
which is ten calendar days from the
initial comment deadline.

5 See ‘“‘Determination of Industry Support for the
Petition” section, infra.

6 See 19 CFR 351.204(b)(2).

7 See General Issues Supplemental at 3.

8 See General Issues Supplemental Response; see
also Scope Errata.

9 See Antidumping Duties; Countervailing Duties,
62 FR 27296, 27323 (May 19, 1997) (Preamble).

10 See 19 CFR 351.102(b)(21) (defining “factual
information”).

11 See 19 CFR 351.303(b).



52550

Federal Register/Vol. 85, No. 166/ Wednesday, August

26, 2020/ Notices

Commerce requests that any factual
information the parties consider
relevant to the scope of the investigation
be submitted during this time period.
However, if a party subsequently finds
that additional factual information
pertaining to the scope of the
investigation may be relevant, the party
may contact Commerce and request
permission to submit the additional
information. All such comments must
also be filed on the record of the
concurrent AD investigation.

Filing Requirements

All submissions to Commerce must be
filed electronically using Enforcement
and Compliance’s Antidumping Duty
and Countervailing Duty Centralized
Electronic Service System (ACCESS),
unless an exception applies.’2 An
electronically filed document must be
received successfully in its entirety by
the time and date it is due.

Consultations

Pursuant to sections 702(b)(4)(A)(i)
and (ii) of the Act, Commerce notified
the GOC of the receipt of the Petition
and provided it the opportunity for
consultations with respect to the CVD
Petition.?3 The GOC did not request
consultations.

Determination of Industry Support for
the Petition

Section 702(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 702(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (i) At least 25
percent of the total production of the
domestic like product; and (ii) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Moreover, section 702(c)(4)(D)
of the Act provides that, if the petition
does not establish support of domestic
producers or workers accounting for
more than 50 percent of the total

12 See Antidumping and Countervailing Duty
Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011); see also Enforcement and
Compliance; Change of Electronic Filing System
Name, 79 FR 69046 (November 20, 2014), for details
of Commerce’s electronic filing requirements,
effective August 5, 2011. Information on using
ACCESS can be found at https://access.trade.gov/
help.aspx and a handbook can be found at https://
access.trade.gov/help/Handbook_on_Electronic_
Filing Procedures.pdf.

13 See Commerce’s Letter, “Countervailing Duty
Petition on Certain Chassis and Subassemblies
Thereof from the People’s Republic of China:
Invitation for Consultations to Discuss the
Countervailing Duty Petition,” dated July 30, 2020.

production of the domestic like product,
Commerce shall: (i) Poll the industry or
rely on other information in order to
determine if there is support for the
petition, as required by subparagraph
(A); or (ii) determine industry support
using a statistically valid sampling
method to poll the industry.

Section 771(4)(A) of the Act defines
the “industry” as the producers as a
whole of a domestic like product. Thus,
to determine whether a petition has the
requisite industry support, the statute
directs Commerce to look to producers
and workers who produce the domestic
like product. The International Trade
Commission (ITC), which is responsible
for determining whether ““the domestic
industry” has been injured, must also
determine what constitutes a domestic
like product in order to define the
industry. While both Commerce and the
ITC must apply the same statutory
definition regarding the domestic like
product,’# they do so for different
purposes and pursuant to a separate and
distinct authority. In addition,
Commerce’s determination is subject to
limitations of time and information.
Although this may result in different
definitions of the like product, such
differences do not render the decision of
either agency contrary to law.15

Section 771(10) of the Act defines the
domestic like product as ““a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation”
(i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition).

With regard to the domestic like
product, the petitioner does not offer a
definition of the domestic like product
distinct from the scope of the
investigation.1® Based on our analysis of
the information submitted on the
record, we have determined that
chassis, as defined in the scope,
constitute a single domestic like
product, and we have analyzed industry
support in terms of that domestic like
product.1?

14 See section 771(10) of the Act.

15 See USEC, Inc. v. United States, 132 F. Supp.
2d 1, 8 (CIT 2001) (citing Algoma Steel Corp., Ltd.
v. United States, 688 F. Supp. 639, 644 (CIT 1988),
aff’d 865 F. 2d 240 (Fed. Cir. 1989), cert. denied 492
U.S. 919 (1989)).

16 See Volume I of the Petition at 16—18 and
Exhibits I-7 and 1-18; see also General Issues
Supplement at 7-9 and Exhibits I-Supp-1 and I-
Supp-2.

17 For a discussion of the domestic like product
analysis as applied to this case and information
regarding industry support, see Countervailing Duty

In determining whether the petitioner
has standing under section 702(c)(4)(A)
of the Act, we considered the industry
support data contained in the Petition
with reference to the domestic like
product as defined in the “Scope of the
Investigation,” in the appendix to this
notice. To establish industry support,
the petitioner provided its own
production of the domestic like product
in 2019 and compared this to the
estimated total production of the
domestic like product for the entire
domestic industry.1® We have relied on
the data provided by the petitioner for
purposes of measuring industry
support.19

Our review of the data provided in the
Petition, the General Issues Supplement,
and other information readily available
to Commerce indicates that the
petitioner has established industry
support for the Petition.2° First, the
Petition established support from
domestic producers (or workers)
accounting for more than 50 percent of
the total production of the domestic like
product and, as such, Commerce is not
required to take further action in order
to evaluate industry support (e.g.,
polling).2? Second, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 702(c)(4)(A)(i) of the Act
because the domestic producers (or
workers) who support the Petition
account for at least 25 percent of the
total production of the domestic like
product.22 Finally, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 702(c)(4)(A)(ii) of the Act
because the domestic producers (or
workers) who support the Petition
account for more than 50 percent of the
production of the domestic like product
produced by that portion of the industry
expressing support for, or opposition to,

Investigation Initiation Checklist: Certain Chassis
and Subassemblies Thereof from the People’s
Republic of China (China CVD Initiation Checklist)
at Attachment II, Analysis of Industry Support for
the Antidumping and Countervailing Duty Petitions
Covering Certain Chassis and Subassemblies
Thereof from the People’s Republic of China
(Attachment II). This checklist is dated
concurrently with this notice and on file
electronically via ACCESS.

18 See Volume I of the Petition at 2—3 and Exhibits
1-3 and I-17; see also General Issues Supplement
at 9—-10 and Exhibit I-Supp-3.

19 See Volume I of the Petition at 2-3 and Exhibits
1-3 and I-17; see also General Issues Supplement
at 9—-10 and Exhibit I-Supp-3. For further
discussion, see Attachment II of the China CVD
Initiation Checklist.

20 See Attachment II of the China CVD Initiation
Checklist.

21[d.; see also section 702(c)(4)(D) of the Act.

22 See Attachment II of the China CVD Initiation
Checklist.
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the Petition.23 Accordingly, Commerce
determines that the Petition was filed on
behalf of the domestic industry within
the meaning of section 702(b)(1) of the
Act.24

Injury Test

Because China is a “Subsidies
Agreement Country” within the
meaning of section 701(b) of the Act,
section 701(a)(2) of the Act applies to
this investigation. Accordingly, the ITC
must determine whether imports of the
subject merchandise from China
materially injure, or threaten material
injury to, a U.S. industry.

Allegations and Evidence of Material
Injury and Causation

The petitioner alleges that imports of
the subject merchandise are benefitting
from countervailable subsidies and that
such imports are causing, or threaten to
cause, material injury to the U.S.
industry producing the domestic like
product. In addition, the petitioner
alleges that subject imports exceed the
negligibility threshold provided for
under section 771(24)(A) of the Act.25

The petitioner contends that the
industry’s injured condition is
illustrated by a significant volume of
subject imports; reduced market share;
underselling and price depression and/
or suppression; lost sales and revenues;
declines in production, shipments, net
sales, and capacity utilization; decline
in employment; and declining financial
performance.26 We assessed the
allegations and supporting evidence
regarding material injury, threat of
material injury, causation, as well as
negligibility, and we have determined
that these allegations are properly
supported by adequate evidence, and
meet the statutory requirements for
initiation.2”

Initiation of CVD Investigation

Based upon our examination of the
Petition and supplemental responses,
we find that the Petition meets the
requirements of section 702 of the Act.
Therefore, we are initiating a CVD
investigation to determine whether
imports of chassis from China benefit

23 [d.

24]d.

25 See Volume I of the Petition at 25-26 and
Exhibit I-13.

26 See Volume I of the Petition at 15-16, 19-39
and Exhibits I-3, I-13, I-15 through I-17 and I-20
through I-31; see also General Issues Supplement
at 10 and Exhibit I-Supp—4.

27 See China CVD Initiation Checklist at
Attachment III, Analysis of Allegations and
Evidence of Material Injury and Causation for the
Antidumping and Countervailing Duty Petitions
Covering Certain Chassis and Subassemblies
Thereof from the People’s Republic of China.

from countervailable subsidies
conferred by the GOC. Based on our
review of the Petition, we find that there
is sufficient information to initiate a
CVD investigation on all of the 30
alleged programs. For a full discussion
of the basis for our decision to initiate
on each program, see China CVD
Initiation Checklist. A public version of
the initiation checklist for this
investigation is available on ACCESS. In
accordance with section 703(b)(1) of the
Act and 19 CFR 351.205(b)(1), unless
postponed, we will make our
preliminary determination no later than
65 days after the date of this initiation.

Respondent Selection

The petitioner named two companies
in China as producers/exporters of
chassis subject to the scope of this
investigation.28 Accordingly, and in the
absence of any contradictory
information, Commerce intends to
examine all known producers/exporters
of chassis from China.

Distribution of Copies of the CVD
Petition

In accordance with section
702(b)(4)(A) of the Act and 19 CFR
351.202(f), a copy of the public version
of the Petition has been provided to the
GOC via ACCESS. Furthermore, to the
extent practicable, Commerce will
attempt to provide a copy of the public
version of the Petition to each exporter
named in the Petition, as provided
under 19 CFR 351.203(c)(2).

ITC Notification

Commerce will notify the ITC of our
initiation, as required by section 702(d)
of the Act.

Preliminary Determination by the ITC

The ITC will preliminarily determine,
within 45 days after the date on which
the Petition was filed, whether there is
a reasonable indication that imports of
chassis from China are materially
injuring, or threatening material injury
to, a U.S. industry.2? A negative ITC
determination will result in the
investigation being terminated.30
Otherwise, this investigation will
proceed according to statutory and
regulatory time limits.

Submission of Factual Information

Factual inf